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Brief historical remarks about 
the office of Attorney-General 
The name attorney-general is in actual 
fact a misnomer as the incumbent of 
such an office does not do any work per
taining to an attorney. A former Attor
ney-General supposed that the name had 
its origin in the good old days when in 
the reign of Edward III he employed 
what he termed a "general attorney", to 
distinguish the position of the particular 
occupant of that post from an attorney 
he appointed for specific occasions and 
specific cases. l The first King's Attor
ney (Attorney-General) is generally 
accepted as having been one Lawrence 
del Brok, who held office from 1247 to 
1267.2 It is interesting that Shakespeare 
mentions the office of attorney-general 
in two of his plays - King Richard 11 and 
King Henry VIII. By a coincidence the 
reference is to be found in Act 11, Scene 
1, of each play.3 

Position of the attorney
general in South Africa prior 
to the Attorney-General Act of 

At Union,s section 139 of the South 
Africa Act gave the provincial attorneys
general exclusive control over the insti
tution and conduct of public prosecu
tions. Unlike their pre-Union counter
parts, South African attorneys-general 
were civil servants and exercised no 
political functions. No provision for 
ministerial control existed.6 
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In 1926 the position was altered by 
section 1 of the Criminal and Magis
trate's Courts Procedure (Amendment) 
Act, when the final control over prosecu
tions was removed from the attorneys
general (or the Solicitor-General in the 
then Eastern Districts) and vested in the 
Minister of Justice. This was done 
because public servants were not respon
sible to Parliament and, on high grounds 
of policy, the Government should have 
control over prosecutions.7 As will be 
seen later, this argument is once again 
dusted and used in 1995. 

This was found, however, to impose 
an intolerable burden of accountability 
on the Minister, and in 19358 a via 

media was settled on, leaving decisions 
with the attorneys-general , subject to the 
direction of the Minister. The ultimate 
control of prosecutions vested in the 
Minister of Justice, who was a member 
of the Cabinet. Section 3(5) of the Crim
inal Procedure Act 51 of 1977 stated that 
an attorney-general exercises his author
ity subject to the control and direction of 
the Minister of Justice "who may 
reverse any decision arrived at by an 
attorney-general and may himself in 
general or in any specific matter exercise 
any part of such authority and perform 
any of such functions." 

In ordinary circumstances there would 
be no ministerial interference.9 In prac
tice the Minister seldom interfered with 
the decision of an attorney-general and 
this provision was designed simply to 
ensure that the Minister has ultimate 
control over prosecutions. 10 This state
ment is reassuring but the "seldom" is 
worrying and is not elaborated on. The 
attorney-general needed only to give 
reasons for his decisions if asked by the 
Minister of Justice. In law, the Minister 
of Justice had the final say, but, accord
ing to a former Attorney-General of that 
era, in practice the Minister did not 
interfere with his attorneys-general. 
Very significantly, however, he added 
that the Minister accepted, as a rule, the 
decisions they took. 

He did not, however, elaborate on the 
"as a rule". I I The back-door for ministe
rial interference in the exercise of the 
functions of the attorney-general was, it 
seems, always left open. 
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The attorney-general (or for that mat
ter his representatives: state advocates in 
the Supreme Court and prosecutors in 
the lower courts) , therefore enjoyed a 
very wide and unfettered discretion. 
Even the courts showed a marked disin
clination to control, or even to comment 
on, the exercise of this discretion. In one 
instance the court refused to issue a 
mandamus to compel the respondent to 
prosecute,12 while in another case the 
court indicated that it would not interdict 
the attorney-general from prosecuting 
where he had decided to do so.13 In a 
third case the court refused to direct the 
attorney-general to decide within a spec
ified period whether or not he intended 
indicting certain accused. 14 

So far as the attorney-general remains 
within the legal limits of his powers, a 
court will not interfere in the manner he 
exercises his discretion. 15 When, howev
er, there is mala fides on the part of the 
attorney-general a court will probably 
interfere to stop a prosecution. 16 No 
such case is, however, on record in 
South Africa. 

There has always been high praise 
from the Bench towards the position of 
attorney-general. A former Judge-Presi
dent of the Natal Provincial Division, 
Mr Justice James, once stated that "(t)he 
Attorney-General holds a position of 
great responsibility which requires the 
highest degree of integrity. He is entirely 
independent of the police... . I have 
known many Attorneys-General in my 
time, both as an advocate and as a 
Judge, and the suggestion that any of 
them might fail to do all in his power to 
see that justice is done ... is unthink
able."l7 

The Attorney-General Act 92 

of 1992 

The attorneys-general and their staff had 
always been civil servants and for many 
years attempts were made to remove 
them from that position. The Attorney
General Act came into operation on 31 
December 1992 as a result, inter alia, of 
the initiatives by the Society of State 
Advocates of South Africa which started 
as far back as 1984. The purpose thereof 
was to take the attorney-general and 
state advocates out of the control of the 
Public Service Commission and to 
entrench the non-interference of the 
Minister of Justice.l8 The final draft leg
islation was accepted by the executive 
authority in 1992, except that the state 
advocates and deputy attorneys-general 
were left under the control of the Public 
Service Commission. 19 

In the memorandum on the Bi1l20 

which preceded the Attorney-General 
Act it was stated that the community 
demands that each attorney-general 
should function independently of any 
possible interference from the executive 
and that the purpose of the proposed Act 
would be "to meet the need to place the 
independence of an Attorney-General 
beyond any doubt." These aims were 
largely met by the provisions of sections 
3,4, 5(5) and 5(6) of the Act, in terms of 
which the salary payable to a particular 
Attorney-General shall not be reduced 
except by Act of Parliament; he shall be 
removed from office by the President 
only if an address from each of the 
respective Houses of Parliament in the 
same session praying for such removal 
on the ground of misconduct of the 
Attorney-General or on account of con
tinued ill-health or his incapacity to 
carry out his duties of office efficiently, 
is presented to the President. 

An attorney-general is no longer sub
ject to the control and directions of the 
Minister of Justice (as was theoretically 
the case in terms of the repealed section 
3(5) of the Criminal Procedure Act).21 
The Minister of Justice can now at most 
request an attorney-general to furnish 
information or a report as described in 
section 5(5)(a) and to provide reasons as 
described in section 5(5)(b). An attor
ney-general must annually not later than 
the first day of March submit to the Min
ister a report on all his activities during 
the previous year.22 Such report must be 
tabled in Parliament within 14 days after 
it was submitted to the Minister.23 

Thus the complete independence of 
the office of attorney-general was 
assured.24 But only slightly more than a 
year later a new government came into 
power and one of the institutions which 
came under attack was that of the attor
ney-general. 

Criticism of the position of 
attorney-general 

It was admitted that the authority of an 
attorney-general was far-reaching, 
indeed more extensive than that of the 
courts in that the exercise of the powers 
of an attorney-general is not delimited 
by laws and that everything is in fact left 
to his unfettered discretion. In addition, 
in contrast to the courts, an attorney
general need not supply reasons for his 
decisions, and in consequence such rea
sons cannot normally, as in the case of 
the courts, be subjected to public scruti
ny and debate. Furthermore, the desi
sions of an attorney-general are usually 

not subjected to review by a court of 
law.25 It was submitted that a position of 
chief attorney-general, with attorneys
general under his control, be created to 
submit a report annually to Parliament 
on he activities of his division (compris
ing all the attorneys-general) and he 
could be obliged to appear before a Par
liamentary committee to answer ques
tions on the way in which he or attor
neys-general had exercised their powers 
or performed their functions . In this way 
effective Parliamentary superVISIOn 
could be exercised. 26 The apparent 
intention was that such a chief attorney
general would not be a cabinet minister 
or other politician but would be an inde
pendent official, such as perhaps the 
most senior attorney-general. 

A then Attorney-General immediately 
criticized the above suggestion in that 
such an official would just replace the 
Minister in exercising control over attor
neys-general.27 

In his budget vote speech to the 
National Assembly and the Senate in 
1994 the new Minister of Justice stated 
that the justice system in South Africa 
had to be transformed but that it should 
take place not by the Department of Jus
tice alone but in consultation with rele
vant organisations with a view to calling 
a broad consultative legal forum.28 

Proposed National Attorney
General 
(a) 	National Association of Democratic 

Lawyers (Nadel) 

At the conclusion of Nadel's conference 
Reshaping the Structures of Justice for a 
Democratic South Africa held in Octo
ber 1993, a proposal was adopted calling 
for the establishment of the office of 
National Attorney-General. He would be 
appointed by the President, be a member 
of the Cabinet and oversee the Prosecu
tion Service of all the regions. 

It was stated that "despite some reser
vations having been expressed about a 
political appointment and consequent 
governmental interference with the pros
ecutional discretion of the Regional 
Attorneys-General, the proposal for (a) 
political appointment was adopted for 
the following reasons: 

(1) while appointment by an indepen
dent body might be ideal,29 this is 
for practical purposes unrealistic 
since the Government ultimately 
controls the running of the country 
and must therefore have the power 
to lay down the rules governing the 
administration of justice; 
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(2) the Cabinet must have the power to 
determine which offences are to be 
prosecuted. Leaving this power to 
the Attorney-General would under
mine the authority of the Govern
ment". 

It has to be noted that this proposal goes 
much further than what the position was 
between 1935 and 1992.30 

It is not a theoretical ministerial 
supervision of the attorney-general that 
is proposed but an active involvement 
by the Minister of Justice and the Cabi
net in the traditional role of the attor
neys-general. Politicians could, there
fore, have the final say in matters 
whether to prosecute, of what offence 
and whom. 

A further proposal was that this politi
cal National Attorney-General would 
"by virtue of confidence placed in him 
or her" (ie political confidence) appoint 
the Regional Attorneys-General and 
Deputy Attorneys-General who should 
be accountable to the National Attorney
General. The whole structure of the tra
ditional independent role of the Attor
ney-General would, therefore, be politi
cised. 

(b) Consultative Legal Forum 

The Minister of Justice proposed in 
1994 during his budget speech to Parlia
ment that a National Consultative Legal 
Forum on the Administration of Justice 
be set up to give effect to the Govern
ment's commitment to the transforma
tion of the Republic's legal administra
tion.3l 

The first meeting of the forum was 
held from 11 to 13 November 1994 in 
Cape Town. The delegates of certain 
interest groups attending the workshop 
on administrative structures urged the 
Minister to appoint an independent 
politician as a "super attorney-gener
al".32 

On the last day of the forum Minister 
Omar in his closing address mentioned 
the position of the attorney-general as 
being one of the most contentious ones 
for him and one of the more sensitive 
ones. Replying to a remark by the Attor
ney-General of the Cape about the need 
for sensitivity to the community, he 
stressed that no mention had been made 
about the accountability of the attorney
general. He asked the question to whom 
was the attorney-general accountable 
and said that its office had been an 
instrument of the apartheid state and had 
applied repressive legislation with 
vigour and enthusiasm. In this respect he 
mentioned that the attorney-general may 
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prevent the granting of bail in certain 
circumstances33 and alleged that attor
neys-general applied this provision with 
vigour and great enthusiasm. Minister 
Omar said that many people saw the 
attorney-general as an instrument of the 
apartheid state. He mentioned, however, 
that in "the dying days of apartheid" the 
independence of the office of the attor
ney-general was introduced. This, he 
concluded, was not done so much to 
guarantee independence but to entrench 
the status quo. 

At this stage already the question can 
be posed whether a political National 
Attorney-General would not have the 
same inherent dangers of political 
manipulation of the office of the attor
ney-general that the Minister so vehe
mently criticized in respect of the apart
heid state. Whatever the reasons behind 
the introduction of the independence of 
the office of the attorney-general, this 
was at least a step in the right direction. 

In regard to accountability the Minis
ter posed the question: "How is the 
attorney-general accountable to Parlia
ment34 and who represents the views of 
the community?" An "unelected official, 
emanating from the apartheid regime or 
a democratically elected Parliament?" 
And further: "Does the attorney-general 
have the right to decide policy?" He 
referred to the question of the death sen
tence and raised the question whether 
"we (are) going to find a situation where 
the attorney-general argues for constitu
tionality and the government of the day 
argues that it is unconstitutional?" 

This (healthy) state of affairs is in fact 
going to be the position when the Consti
tutional Court has to decide the constitu
tionality of the death sentence. From 
reports it appears as if an attorney-gener
al is going to argue the case for the con
stitutionality of the death sentence while 
the Government instructed eminent 
senior counsel to argue the contrary. 35 

This is the position because of the 
independence of the attorney-general 
and since he is not a lackey of the Gov
ernment. 

Reaction to the speech of the 
Minister of Justice 
The Executive of the General Council of 
the Bar of South Africa (GCB) has taken 
note of the statement of the Minister, 
who had indicated that he was in favour 
of the appointment of an Attorney-Gen
eral who would be a member of the Cab
inet and the GCB will, at an appropriate 
time, engage in discussions with the 

Minister on this important aspect of the 
administration of justice.36 

In response to the delegates at the 
Legal Forum who urged the Minister to 
appoint an independent politician37 as a 
"super attorney-general", then President 
of the Association of Law Societies, Mr 
Willem Venter, strongly opposed this in 
a subsequent press statement, saying that 
it was of the utmost importance that the 
office of the attorney-general be inde
pendent of any political party and that 
the appointment should in no way be 
politically motivated.38 

The Attorney-General of the Witwa
tersrand Local Division, Klaus van 
Lieres und Wilkau SC, according to 
press reports,39 also criticized the possi
ble introduction of a National Attorney
General because of the political nature 
of the position. He reportedly indicated 
that he would not be willing to serve 
under such a person.40 

The Society of State Advocates of 
South Africa termed the possible cre
ation a National Attorney-General who 
would also be a member of the Cabinet 
and to whom the so-called Regional 
Attorneys-General would be accountable 
"extremely disturbing. The inescapable 
conclusion is that such a post of a politi
cal Attorney-General would leave the 
door wide open for political interference 
in the functioning of the prosecution.,,4l 

Short comparative study of 
chief public prosecutors' 
constitutional powers in 
Commonwealth jurisdictions 
Introduction 
As the South African legal tradition is 
mainly based on English law, it might be 
of interest to compare the relevent situa
tion in certain Commonwealth coun
tries.42 

In the Commonwealth, the general 
power to initiate, take over or withdraw 
criminal proceedings usually vests in the 
Attorney-General or a specially appoint
ed public officer, often, following the 
English model, called the Director of 
Public Prosecutions (DPP). The duties 
of the holders of these offices tend to be 
similar to those exercised in England 
and Wales, though there may be signifi
cant variations. The office of the Attor
ney-General for England and Wales 
evolved out of the medieval King's 
Attorney and King's Serjeant, whose 
role it was to represent the monarch in 
the Royal Courts. The function of the 
modern Attorney-General is that of chief 
legal adviser to the government and 

29 

http:tries.42
http:person.40
http:motivated.38
http:justice.36


guardian of the public interest. The hold
er of the office is also a member of Par
liament, a member of the Legislative 
Committee of the Cabinet and titular 
head of the English bar.43 

The Office of Director of Public Pros
ecutions (DPP), on the other hand, has 
the general power to initiate, take over 
and discontinue public prosecutions, 
though in practice operating indepen
dently on a day to day basis it remains 
subject to the directions of the attorney
genera1.44 

Attorneys-General exercise enormous 
quasi-judicial power through their dis
cretion to initiate, take over or terminate 
prosecutions. In England and Wales it is 
an important constitutional principle that 
this discretion be exercised independent
ly and impartially. In ' 1959 the then 
British Prime Minister, Harold MacMil
lan, stated: "It is an established principle 
of government in this country, and a tra-

I dition long supported by all political 
parties, that the decision as to whether 
any citizen should be prosecuted, or 
whether any prosecution should be dis
continued, should be a matter, where a 
public as opposed to a private prosecu
tion is concerned, for the prosecuting 
authorities to decide on the merits of the 
case without political or other pressure. 
It would be a most dangerous deviation 
from this sound principle if a prosecu
tion were to be instituted or abandoned 
as a result of political pressure or popu
lar clamour.,,45 

Despite this statement, it may still in 
practice prove to be difficult for an 
Attorney-General to be immune to polit
ical forces. The multiplicity of his roles 
raises questions about the effective sepa
ration of powers. How can an Attorney
General who is a member of the legisla
ture and the executive ensure that any 
decision to prosecute or not to prosecute 
is based on impartial considerations and 
not on political ones? Issues around the 
separation of powers arise.46 

Other Commonwealth 

Countries 

It will serve no useful purpose to discuss 
the legal systems of all Commonwealth 
countries. Suffice it to say that the fol
lowing possibilities are to be found in 
different countries:47 

(D A political attorney-general with 
general power to prosecute 
offences.48 

(2) Civil service attorneys-general with 
general powers to prosecute 
offences.49 
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(3) 	Specially appointed public prosecu
tors with general powers to prose
cute but subject to at least some spe
cific directions of a supervisor.5o 

(4) Specially appointed public prosecu
tors with general powers to prose
cute and not subject to the directions 
of a supervisor.5J 

Summary in respect of the 
Commonwealth 
The general power to prosecute may 
vest either in the Attorney-General or 
the DPP. The Attorney-General may be 
either a member of government or a civil 
servant. In the case of the former, issues 
around the separation of powers arise. If 
the Attorney-General is a member of the 
executive and/or legislature, how is that 
office to arrive at an independent, non
partisan decision? The creation of the 
office of DPP could be a partial solution 
to this dilemma of possible bias. If a 
DPP is completely independent, issues 
can arise as to how that officer is made 
accountable to Parliament and hence to 
the electorate. But a DPP who is subject 
to the control of a political Attorney
General is not able to make entirely 
independent decisions. 52 The latter is the 
crux of the matter in South Africa. 

Conclusion 
It is my submission that to create a 
National Attorney-General who would 
also be a member of Cabinet and to 
whom the so-called Regional Attorneys
General would be accountable would be 
a giant step backwards from the position 
created by the Attorney-General Act of 
1992. The remark by Minister Omar that 
the Office of Attorney-General had 
applied repressive legislation with 
vigour and enthuiasm53, can then equal
ly be applicable to the new proposed 
National Attorney-General. It is submit
ted that if a politician has the final say in 
judicial matters there is always the dan
ger that he or she would strive to influ
ence the officials who occupy a non
political office. 

It is further submitted that the impor
tant criticism by Minister Omar that 
with the present system a problem of 
accountability exists, can be overcome if 
a position of chief (national, super) 
attorney-general is created, who would 
be in charge of attorneys-general and 
who would have to submit an annual 
report to Parliament. He could be oblig
ed to appear before a parliamentary 
committee to answer questions on the 

way in which he or she or attorneys-gen
eral had exercised their powers or per
formed their functions. In this way 
effective Parliamentary supervision 
could be exercised.54 

Such a chief attorney-general should, 
of course, also be totally independent. 

In conclusion it is to be noted that the 
Constitution of the Republic is the 
supreme law of the Republic55 and not 
Parliament. The attorneys-general as 
lawyers are therefore bound to uphold 
the Constitution and not to be subject to 
the caprices of a politician, however 
duly elected he or she may be. Let us 
build a proud tradition of truly indepen
dent attorneys-general so that justice 
will not only be done but manifestly be 
seen to be done. 

Note: 
It is generally known that I served as 
Director-General of Justice for ten years 
until my retirement in 1984, and before 
that as a senior official in the legal sec
tion of the Department for many years. 
And on the basis of the experience so 
gained I can unhesitatingly say that a 
great disservice would be done to the 
country if politicians were again to be 
involved in the prosecution process. I 
respectfully endorse the following 
remarks made by Lord Peter Rawlinson, 
a former Attorney-General of England: 

The case of Gouriet v H M Attorney 
General and others brought to the sur
face the doubts which lurk in some 
minds that no person can, or no per
son nowadays appears to, carry out 
the quasi-judicial duties of Law Offi
cer [Attorney-General] while at the 
same time serving in a modern Min
istry. The system, according to this 
view, which was aceptable in the 19th 
century, is no longer acceptable in the 
second half of the 20th [century]. 

(See John LIJ Edwards, The Attor
ney General, Politics and the Public 
Interest, p 63, (Sweet & Maxwell 
1984)). 

As indicated by Lord Rawlinson, the 
clock would be turned back at least 100 
years if a politician were to be placed in 
charge of prosecutions in South Africa. 
Moreover, I have no doubt that if such a 
change is made the Government will 
soon regret it. The administration of jus
tice (which, in the wide sense, includes 
the prosecution process) and politics 
should be kept entirely separate in pre
sent-day circumstances, otherwise seri
ous problems will arise. The account
ability problem can be overcome in the 
manner indicated supra. - Editor 
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44 	The DPP can thus be compared to our 
offices of Attorneys-General as they were 
between 1935 (see footnote 8 supra) and 31 
December 1992 (see the discussion of the 
Attorney-General Act 92 of 1992 supra). 

45 	 As quoted in the article of Rose and Paul, 
supra 50. 

46 	This question is raised by Rose and Paul, 
ibid. 

47 See Rose and Paul, supra , 52-57. 
48 	Bahamas, Brunei, Canada, Gambia, Ghana, 

Kenya, Kiribati, Lesotho, Malaysia, Mal
dives, Nigeria, Sierra Leone, Tonga, Ugan
da, Western Samoa, and Zimbabwe. Also 
Scotland and Northern Ireland .- see Rose 
and Paul, supra, 56. 

49 	Botswana, Cyprus, Malawi, Malta, Sey
chelles, Singapore, Tuvalu and also the UK 
dependencies, eg Falkland Islands, Gibral
tar, Isle of Man, Jersey, etc. 

50 	This "supervisor" is usually the attorney

general. Countries falling in this category 
are Antigua, Bermuda, Australia, Barbados, 

Bangladesh, Dominica, Namibia (the consti
tutional relationships between the Attorney
General - a member of the Executive and 
the Cabinet - and the Prosecutor-General 
the equivalent of the UK Director of Public 
Prosecutions - is presently pending before 
the Supreme Court of Namibia), New 
Zealand, Papua New Guinea, Solomon 
Islands, Tanzania, England and Wales (the 
Attorney-General being politically answer
able for the decision of the DPP), and Zam
bia. This is the category in which Minister 
Omar would apparently like South Africa to 
be. 

51 	 Belize, Grenada, Guyana, India, Jamaica, 
Mauritius, Swaziland, Trinidad and Tobago, 
and a few others. This is where the South 
African attorney-general fits in at present. 

52 See Rose and Paul, supra, 57-58. 

53 	See text between footnotes 32 and 33, supra. 
54 See Editorial April 1990, Consultus 4. 

55 	 See section 4( I) of the Constitution of the 
Republic of South Africa 200 of 1993. 

"From a wise mind comes careful and persuasive speech." 

PROVERBS 17:24 

APRIL 1995 

0 

31 


