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INTRODUCTION 

The Faculty of Law of the University of 
Natal is unique among South African 
law faculties in that it has within it two 
separate, autonomous and different 
Schools of Law. The Faculty has two 
fully stocked libraries, two curricula, 
two staff establishments, two faculty 
boards and two deans. This doppel
ganger effect is the offspring of the his
torical development of the faculty, 
which has evolved into a preferred 
organic structure that has brought a cre
ative, competitive diversity to the enter
prise of legal education in the University 
of Natal. 

*Although this is a collaborati ve effort, each 
author has been responsible for the sections 
concerning the School of Law where he is 
located. 

THE ORIGINS OF THE FACULTY 

The Background 

From the beginning, in 1846, persons 
wishing to qualify as attorneys or advo
cates in the colony of Natal, had to pre
pare themselves by private study for the 
examinations for the Natal Law Certifi
cate or the Natal Advocates Examina
tion. This hardship was alleviated only 
in 1910, when the government of the 
colony established a university college 
for the colony. Among the first appoint
ments to the staff of the College was a 
Professor of Law. 

The Natal University College 

On 11 December 1909 the governor of 
Natal assented to the University College 
Bill (Act 18 of 1909) bringing into exis
tence the Natal University College. The 
premises of the college consisted of a 
two room wood-and-iron structure locat

ed in the grounds of what is now the 
famous Maritzburg College School. The 
structure would later become part of the 
laundry of the school. Among the eight 
professors who were the original staff of 

Robert lnchbold 
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the new university was Robert Inchbold, 
appointed to the chair of law. 

Aged 30, Inchbold, who was born in 
the United Kingdom, came to the Cape 
where he obtained the degrees BA LLB 
(1905) at the University of the Cape of 
Good Hope. A quiet, studious man, the 
new professor of law devoted his energy 
to preparing candidates for the Natal 
Law Certificate. The curriculum for the 
certificate included the elements of 
Roman law, Roman-Dutch law, English 
law and Natal statute law and extended 
over two years of part time study. 

Classes were held in a room on the 
first floor of the grandiose Pietermar
itzburg City Hall. When, in 1912, the 
rest of the College moved to a new 
building in the suburb of Scottsville, lec
tures in law continued to be delivered in 
town. Although the College was not 
established in Durban, Inchbold was 
required to provide lectures there in the 
Town Hall to aspirant lawyers. 

Initially, the College had only a few 
law students, almost all of whom were 
candidate attorneys, or government ser
vants. In 1911 there were 16 in Pieter
maritzburg and 15 in Durban. From 
1912 to 1916 only nine obtained the 
Natal Law Certificate. One was Edgar S 
Henochsberg, later a judge of the Natal 
Provincial Division. Another was Denis 
Gem Shepstone, who obtained the cer
tificate in 1911, and became Administra
tor of Natal and Chancellor of the Uni
versity of Natal. 

Inchbold's tenure ended prematurely 
and tragically in 1916 when, at the age 
of 37 years, he died of enteric fever. 

BETWEEN THE WARS 
1916-1945 

In the year Inchbold died, the Natal Uni
versity College underwent a significant 
transformation. It became one of the 
constituent colleges of the University of 
South Africa, which was established 
under Act 12 of 1916. 

A Pietermaritzburg attorney, Edmund 
Adolphe Selke, BA (Oxon) and member 
of the Inner Temple, was appointed in 
Inchbold's place, although only as a 
temporary lecturer. He remained in this 
position until 1922, lecturing to Natal 
Law Certificate students. He later 
became a judge of the Natal Provincial 
t:>ivision. 

In 1919 Selke recommended that the 
College should provide tuition for the 
LLB degree. This proposal followed the . 
establishment of a de facto Bar in Natal 
under the leadership of the great HG 

Mackeurtan. Selke, who was a member 
of the group of attorneys who would 
form the nucleus of this Bar, recom
mended that an additional lecturer 
should be appointed to provide lectures 
for candidates for the law degree. The 
NUC adopted this recommendation. In 
February 1920 Frank Bruce B urchell 
was appointed as lecturer in law to offer 
lectures for the LLB degree. 

FRANK BURCHELL 

Burchell (always known as "Binkie") 
was born in Pietermaritzburg in 1882 
and educated at Maritzburg College. 
After obtaining the BA and LLB degrees 
at Cambridge University, he returned to 
Pietermaritzburg and commenced a dual 
practice in 1907. While in practice he 
began to coach civil servants in prepara
tion for examinations in law. This expe
rience and his obvious talent as a teacher 
of law led to his appointment as a lectur
er in 1920, which, since he was allowed 
to continue his practice as an attorney, 
was "more or less part-time". However, 
when Selke gave up his position in 
1922, Burchell's appointment was made 
full-time and he became responsible also 
for the instruction of the Natal Law Cer
tificate candidates. He continued his pri
vate law teaching, now of public ser
vants and of candidate attorneys through 
correspondence courses. During each 
November in Pietermaritzburg, he would 
conduct intensive "brush-up" courses for 
these students who came from all over, 
to be subjected to Burchell's jovial dis
cipline. In August 1923 he was appoint
ed professor of law, filling the post 

Frank Burchell 

vacated by Inchbold seven years earlier. 
In accepting this appointment, Burchell, 
although he could not have known it, 
initiated an extraordinary dynasty which 
would see both his son and grandson fol
lowing him as professors of law at the 
University of Natal and as Deans of the 
Faculty of Law. 

Up until Burchell's assumption of 
office, the College had not offered 
instruction for the LLB degree. Burchell 
introduced a curriculum for this degree 
in 1921. A university degree was a pre
requisite for acceptance into the curricu
lum, which extended over three years 
(the Preliminary Year, The Intermediate 
Year and the Final Year). Candidates 
were required to complete 12 subjects. 
Candidates who included Roman Law 
and three other law subjects in their pri
mary degree were exempted from the 
preliminary years of study and could 
thus complete the LLB in two years. 

The degree was awarded for the first 
time in 1922 (when two graduates were 
capped). 

At this time also attorneys who had 
qualified by obtaining the Natal Law 
Certificate began to seek to qualify as 
advocates by completing the Natal 
Advocates' Examination. This route to 
qualification had the advantage over the 
LLB that the candidate did not have to 
have a degree in order to be enrolled for 
the examination. However, the examina
tions for the qualification were those set 
for the LLB degree. The first successful 
candidates passed the examination in 
1923. 

The Natal Law Certificate continued 
to be offered, and enrolments increased 
steadily, 30 candidates obtaining the 
Certificate between 1920 and 1926. 

The study of law in the College, at 
this time, was almost entirely on a part
time basis, only a few LLB students 
enrolling full-time and then usually only 
for the Intermediate Year. The Law 
Department, including the law library 
a few volumes placed on an ordinary 
bookcase - was housed in a room in 
Greene's Chambers which was located 
in one of the picturesque lanes in the 
centre of Pietermaritzburg. 

In 1925 B urchell became the Dean of 
the Faculty of Law of the University of 
South Africa. He carried an enormous 
work load. Besides lecturing in Pieter
maritzburg in all of the prescribed sub
jects, he was required to lecture to law 
students in Durban. Once every fortnight 
he travelled to Durban where he spent 
two or three days lecturing. Only in 
1926 was this load eased when a full
time lecturer was appointed in Durban. 
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George Maurice Jex Sweeney 

THE BEGINNINGS OF THE 
FACULTY IN DURBAN 

George Maurice Jex Sweeney was born 
in Pietermaritzburg in 1900, and like 
Burchell, had attended Maritzburg Col
lege. He obtained a BA degree in 1920 
and an LLB in 1923 from Natal Univer
sity College, studying under Burchell. 
After completing articles of clerkship in 
Pietermaritzburg he was admitted as an 
attorney in 1924, and then moved to 
Durban and practised with a firm of 
attorneys until the end of 1926. Known 
as "Maurice", Sweeney was a man of 
many parts. He was a well-known 
mountaineer who was responsible for 
mapping several parts of the Drakens
berg Mountains never mapped before, 
and for which he was awarded a gold 
medal by the Mountain Club of South 
Africa. 

Sweeney was faced with the daunting 
task of establishing a viable centre for 
the Law Faculty in Durban. He was 
given very poor facilities: In its early 
years the whole of the Department of 
Law was housed in one room over the 
garage of Temple Chambers in Masonic 
Grove. To assist him in developing an 
appropriate library, the NUC Library in 
Pietermaritzburg sent him seven books : 
four volumes of Maasdorp's Institutes of 
South African Law, Sandars' Institutes 
of Justinian and two works on African 
Law. Sweeney's first class met in 1927 
and comprised 15 students (mainly Natal 
Law Certificate students), who sat 
around a converted table-tennis table in 
the room in the Masonic Grove building 
(now a national monument). Among the 
first candidates to obtain their LLB 
under Sweeney, In 1931, was George 
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Neville Holmes, subsequently Holmes 
JA. 

Conscientious and hard-working, 
Sweeney, like Burchell, was an excellent 
lecturer who virtually single-handedly 
created what became the Department of 
Law in Durban. Sweeney's integrity and 
dedication to his students were leg
endary and a hallmark of his long career 
as a law teacher. He was renowned for 
his thorough preparation, phenomenal 
knowledge of case law and the delight
ful manner in which he presented his 
lectures, whether teaching elementary 
legal principles to first-year students or 
complicated aspects of the law to senior 
students. From the time of his appoint
ment in 1927 until 1946 he was solely 
responsible for all the organisation and 
teaching in the Durban Department of 
Law. During this period he taught all the 
law courses for B Comm, LLB and 
Natal Law Certificate students, except 
Civil and Criminal Procedure. Sweeney 
was promoted to Senior Lecturer in 
1940, Associate Professor in 1946 and to 
full Professor in 1949. 

He went on to become Dean of the 
Faculty of Law during the years 1949
1954 and 1958-1959 and on his retire
ment in 1960 was still reputed to be lec
turing 18 hours a week. By 1960 
Sweeney had taught continuously for 33 
years without leave and without being 
entirely free from responsibility for the 
Durban Law Department. After his 
retirement he spent a year travelling 
before he returned to assist the Depart
ment as a temporary lecturer in 1962. 
Thereafter, he was acting Head of the 
Department in the Durban Centre in 
1963, and again from 1968-1969. He 
finally retired in 1977, and in recognition 
of his long service to the Faculty and the 
University, he was awarded the degree of 
Doctor of Laws, honoris causa, in 1978. 

THE ERA OF GROWTH (1927
1939) 

The number of law students in the Col
lege continued to grow. Between 1927 
and 1934, 20 students obtained the LLB 
degree and 38 the Natal Law Certificate. 
In 1935, Burchell had received some 
relief from the heavy work load by the 
creation of an additional post in Pieter
maritzburg, to which was appointed 
WGM (Bill) Seymour. 

The outbreak of the Second World 
War saw a reduction in the number of 
students enrolling to study law. The 
relief this brought to the over-worked 
lecturers was, however, only slight. In 

1946 Sweeney was rewarded for his 
faithful service by being promoted as 
associate professor, and a new lecture
ship was created for his department. 
Lieutenant Colonel G Wynne (later 
Wynne J) was appointed as Sweeney's 
assistant in Durban where he remained 
until 1947. In 1948 AV Lansdown 
became a lecturer in the Durban Depart
ment. Lansdown, the son of the famous 
South African judge, had taught for 
some tWenty years at the University of 
Pretoria and the Pretoria Technical Col
lege. He remained in Durban until 1954. 
Colin Turpin then joined the staff, leav
ing at the end of 1960 to take up a post 
at Cambridge University. 

After the war, student numbers 
increased, especially in the Durban cen
tre, where, by 1947, some 258 students 
were registered for degrees or certifi
cates. In Pietermaritzburg, there were 
some 121 students. They were taught on 
a part-time basis in accommodation in 
the centre of the two cities. The curricu
lum called for 30 lecturing hours per 
week and Burchell and Sweeney in their 
respective centres provided 27 of these. 
Library facilities were derisory and the 
students had to be provided with typed 
notes. Since they had no secreterial 
assistance, each man had to type his own 
notes, or pay to have this done. 

Until the end of 1951 examinations 
were set in both centres, and by 1954 the 
lecturers set their examinations jointly. 
In 1951 the departments in both centres 
rejected a move to transfer the Law 
School from Pietermaritzburg to Dur
ban. 

HAIL AND FAREWELL: 
R G McKERRON 

In 1947, the chair of law held by 
Burchell was named the James Scott 
Wylie Chair of Law (the widow of 
Colonel JS Wylie having donated 
£10 000 to endow the chair). Burchell 
was now 65 years of age and proposed 
to retire at the end of the year. Efforts to 
fill the chair were frustrated by the 
absence of suitable applicants (an excep
tion was the application of one JC de 
Wet, who however, subsequently with
drew his application) . But in 1948 
Robert Gordon McKerron, sometime 
Dean of the Faculty of Law at the Uni
versity of the Witwatersrand, and cur
rently a member of the Johannesburg 
Bar, was offered the post and accepted 
appointment. 

McKerron took up his chair in Febru
ary 1949, at a time which seemed propi
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tious. Only a few weeks later, on 15 
March 1949, the Natal University Col
lege was constituted as the University of 
Natal. The principal of the new university 
was EG Malherbe, the well-known edu
cationalist, and its Chancellor was a grad
uate of the Law department, DG Shep
stone, the Administrator of Natal. How
ever, McKerron, dismayed by the condi
tions in the law faculty, and the teaching 
load he faced, decided, after only a few 
weeks in office, that the University had 
"made a mistake in offering me the 
James Scott Wylie Chair of Law, and I 
on my part made a mistake in accepting 
the offer". He tendered his resignation 
and relinquished the post in April, return
ing to practise in Johannesburg. 

The task of steering the new Faculty 
of Law of the new uni-versity into the 
future reverted back to Burchell and 
Sweeney. Sweeney was appointed Dean 
in 1949, a position he filled until 1954, 
and Burchell, now in his 67th year, sol
diered on as the temporary incumbent of 
the James Scott Wylie Chair. Their task 
was made somewhat less arduous by the 
assistance provided by various part-time 
lecturers (among whose number was, in 
Pietermaritzburg, the future judge of the 
Natal Provincial Division, Douglas 
Shearer, and, in Durban , Duchesne 
Grice). 

EXTON BURCHELL 

After McKerron's resignation, various 
attempts were made to fill the James 
Scott Wylie Chair but without any suc
cess until 1954. In that year Burchell, 
now 71 years old, indicated that he 
could not continue to shoulder the heavy 
lecturing load he had borne for so long 
and wished to retire. Once again the 
University sought a successor. This time 
it found one, in the person of Burchell's 
own son, Exton Burchell. 

Exton Mabutt Burchell was born in 
Pietermaritzburg in 1917. He took a BA 
degree at NUC in 1937 and then, award
ed the Elsie Ballot Scholarship, had pro
ceeded to Cambridge University where 
he completed the Law Tripos in 1939. In 
the same year he volunteered for service 
in Natal carbineers and served in 
Abysinnia, Egypt and Italy, attaining the 
rank of captain. After the war he studied, 
under his father, for the LLB degree at 
NUC, graduating with distinction in 
1946. He was appointed a lecturer in law 
at the University of Witwatersrand 
where, in 1948, at the age of 30 years, 
he was promoted to the post of profes
sor. 

Exton Burchell 

In 1953 he received an invitation from 
the Principal of the University of Natal 
to apply for the post from which his 
father was about to retire. Burchell 
accepted, and was appointed the James 
Scott Wylie Professor of Law at the Uni
versity of Natal, Pietermaritzburg. 

On 1 February 1954, he took up his 
appointment, a position he would hold 
for 28 years, until his untimely death in 
1982, a few weeks short of his 65th 
birthday. 

The Department of Law (as the Facul
ty tended to be known in each centre of 
the University) which BurcheIl came to 
head may well have induced in him the 
same sort of dismay as afflicted McKer
ron. It consisted of two full-time mem
bers of staff - himself and Bill Seymour 
- who had resumed his lectureship after 
service in the war during which time he 
was taken prisoner and spent time in a 
German prisoner-of-war camp. The 
library could only be described as primi
tive. The department in both Durban and 
Pietermaritzburg occupied rented rooms 
in the city centre where teaching was 
conducted part-time. 

If he was dismayed, Burchell was not 
disheartened. He began to put things 
right. Money was obtained to purchase a 
library of law reports and for subscrip
tions to journals and additional full-time 
lectureship posts were established in 
1958/59. Student numbers in both cen
tres began to increase significantly. Dur
ing the next decade the steady increase 
in the number of full-time students 
studying for the LLB degree began to 
generate a demand for the law depart
ments to orientate their timetable and 
ethos away from part-time teaching and 
to become more part of the greater uni

versity, offering lectures on the campus 
of the university and during the tradi
tional hours for instruction. Reluctant to 
abandon the long tradition of catering 
for the interests of part-time students, 
the Faculty nevertheless felt compelled 
to heed these pressures. 

An initial step was to locate its depart
ments on the main campus. In Pietermar
itzburg this came about when the Uni
versity acquired what was the old mlmic
ipal golf course and decided to erect 
buildings there for the faculties of Law 
and Commerce. A separate building - of 
modernistic architectural design - was 
constructed for the Law Department 
containing not only office accommoda
tion but also a purpose-designed Moot 
Court room and a fully equipped library. 
In Durban, the Department moved from 
its premises in City Buildings to the 
Memorial Tower Building and, later to 
the fine art deco Howard College Build
ing which it occupies today. This build
ing was remodelled so as to contain the 
Law Library and a Moot Court room. 

Exton Burchell would be remembered 
by his many students as a great teacher 
of law. He spoke in a clear, calm, delib
erate way, in language so lucid and 
direct as to make it impossible not to 
understand and comprehend. But if he 
continued the tradition of inspired teach
ing laid down by his father, he brought 
to the law faculty of the University of 
Natal a new dimension: that of high 
legal scholarship. A natural scholar, 
Burchell' s intellectual skills had been 
honed while at Wits under the tutelage 
of the formidable Bobby Hahlo. At the 
University of Natal he began to lay the 
foundations of a tradition of research 
and publishing that would shape and 
influence generations of scholars. The 
research impetus provided by Burchell's 
appointment gained momentum with the 
appointment of two outstanding young 
academic lawyers to the full-time acade
mic staff: Tony Mathews (in 1959) and 
Peter Hunt (in 1964). Mathews, in 1964, 
was appointed to the professorship in 
Durban, vacated on the retirement of 
Sweeney. John Milton was appointed, in 
1965, to the lectureship Mathews vacat
ed in Pietermaritzburg. 

By then Burchell and Hunt had com
menced the collaboration that would 
produce the famous series of volumes on 
South African criminal law South 
African Criminal Law and Procedure. 

Peter Michael Arthur Hunt was a 
graduate of the Pietermaritzburg Law 
department, remembered as the best stu
dent that had studied there. After com
pleting the LLB he spent two years over-
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Peter Hunt 

seas before taking up an appointment at 
the University of the Witwatersrand, 
where he obtained the LLM degree. He 
returned to Pietermaritzburg where, in 
1966, at the age of 28 years he was 
appointed a professor of law. He 
remained in the department until 1971 
when he took up practice at the Pieter
maritzburg Bar. In 1975 he took Silk. 
On 11 January 1976 he was drowned 
while canoeing on the Msindusi River. 
He was only 38 years old. 

While at Wits, Hunt had been offered 
the opportunity to produce a new edition 
of the well-known work on South 
African criminal law by Gardiner and 
Lansdown. He brought this project with 
him to Pietermaritzburg and proposed to 
Burchell, already well-known for his 
publications in the field of criminal law, 
that they collaborate on the new edition. 
After some consideration the two decid
ed that they should not simply update 
the existing volumes of this venerable 
work but should rather produce an 
entirely new work. The division of 
labour was that Burchell would write the 
section on general principles of liability 
and Hunt the section on specific crimes. 
Later, John Milton and Neville Fuller (of 
the Pietermaritzburg Bar) were recruited 
to undertake the section on statutory 
offences. 

AS MATHEWS 

After Sweeney ' s retirement his Chair 
was vacant until the beginning of 1965 
when Tony Mathews, who until then had 
been a senior lecturer in Pietermar
itzburg, was appointed as the new pro
fessor and head of department in the 
Durban centre. 
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Antony Stuart Mathews 

Antony Stuart Mathews was born in 
Pretoria in 1930. There he completed 
articles of clerkship and was admitted as 
an attorney. While practising, he studied 
for the BA degree through Unisa. In 
1955 he moved to Pietermaritzburg 
where he completed the BA and the 
LLB degrees. He was appointed a lectur
er in the Department of Law in Pieter
maritzburg in 1959. In 1961 he was 
appointed senior lecturer and in January 
1965 he took up Sweeney' s chair in the 
Durban Department. 

He remained in the Durban centre for 
almost twenty years. During this time he 
established his reputation as one of the 
first and foremost civil rights lawyers of 
his generation, publishing his highly 
respected works Law Order and Liberty 
in South Africa and The Darker Reaches 
ofGovernment. 

The Department which Mathews 
came to head in 1965, was small. The 
establishment of the Department of Law 
in Durban at this time comprised a pro
fessorship and four senior lectureships 
(the incumbents were A Kolczynski, E 
Shaw, MCJ Olmesdahl and DA Bester 
(later Mr Justice Bester». Insistent 
demands for additional staff saw the cre
ation, in 1970 of an additional professor
ship, to which was appointed Barend 
van Niekerk. 

Barend van Dyk van Niekerk was 
born in Pietermaritzburg in 1939, and 
obtained the BA degree in 1959 and the 
LLB degree in 1962 at the University of 
Stellenbosch. He was a great traveller 
and a highly talented linguist. He was 
fluent in English, Afrikaans, French and 
German as well as at home in Italian and 
able to read Spanish. He held a number 
of international certificates and diplomas 
in foreign languages and obtained a Dr 

Hist from the University of Strassbourg 
(written in French). 

Van Niekerk was an avid crusader for 
human rights and the need for a just 
legal sys tem in South Africa and was 
born 20 years ahead of his time. He was 
a flamboyant speaker and prolific writer 
who fearles sly attacked the apartheid 
legal system. His speeches and academic 
articles included criticism of the Gov
ernment, the judiciary, the legal profes
sion, environmental pollution, the death 
sentence, racialism and racism and the 
treatment of prisoners. His writings and 
speeches tested the limits of freedom of 
speech in South Africa in the 1970s. His 
continuous crusades for social and legal 
reform made him highly unpopular in 
certain circles, and he was the subject of 
three reported cases which reflected the 
apartheid state ' s tolerance for free 
speech and criticism by academics. In S 
v Van Niekerk 1970 (3) SA 655 (T) aca
demics were cautioned against scholarly 
examination of the influence of race on 
sentencing; in S v Van Niekerk 1972 (3) 
SA 711(A) the court indicated that cer
tain calls for judicial action against 
unjust laws would not be tolerated; and, 
in South African Associated Newspapers 
Lld and Another (Van Niekerk) v Estate 
Pelser 1975 (4) SA 797(A) the court 
accepted the principle that a Cabinet 
Minister may sue, in his or her personal 
capacity, for defamatory statements 
made about the Cabinet. The principles 
in these three cases are likely to be sub
jected to close scrutiny under the Interim 
Constitution. Van Niekerk' s earthy, 
straight-forward and blunt approach 
concerning matters of human rights and 
civil liberties complemented the more 
tactful approach of Matthews, but both 
contributed towards creating a human 
rights ethos in the Faculty, which at 
times made it unpopular with the Gov
ernment and certain members of the pro
fession. The human rights tradition 
introduced by Matthews and Van Nie
kerk continued in the Faculty throughout 
the 1980s and still continues today. The 
Durban Department suffered a major 
blow when Van Niekerk died in June 
1981 in a room in a small hotel in the 
remote village of Copacabana on the 
shores of Lake Titicaca in Bolivia. He 
was only 42 years old. 

THE DEPARTMENTALlSATION 
DEBATE 

Since its inception the Faculty of Law of 
the University of Natal had had to con
tend with the awkward fact of being one 
faculty situated in two cities. One prob
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PROFESSOR BAREND VAN NIEKERK 

A tribute by a prisoner 

"He re was a zealous patriot, a true son of the 

soil who, whatever his other faults, was determin

ed to con tribute, in his own way, to the thankless 

task of trying to find a solution to some of this 


country's complex problems. In a sense, therefore, 


his death is not a loss merely to the Uni versi ty 


of Natal - though you should feel it more than 


others - nor is it a loss only to the South Afri 

can, and indeed, international legal fraternity; 


it is a loss, in a very pointed fashion, to the 


South African society which he sought to better 


because his, conscience would no t allow him to pre

tend all was well and good in the country h e was 


born in and loved. It seems silly to say it, but 


I daresay that in South Africa ther'e shall never 


again be such anothe r one as Barend van Niekerk." 


I should like to b e a ble t o love my country and 


still l ove justice - CAMUS PROFESSOR. BAREHO 'lA" NIEKER.l< 


lem was that of the deanship. In 1951 it 
was decided that the deanship should 
alternate between the two centres, a 
practice that, surprisingly, did not create 
any problems. Structurally, the faculty 
was made up of two "departments", 
identified not by subject but by geogra
phy. There was the Department of Law, 
Durban and the Department of Law, 
Pietermaritzburg. There was no formally 
appointed head of these departments, the 
professor in each centre being regarded 
as a de facto head. In 1968 it was pro
posed that the faculty should be "acade
mically" departmentalised. The proposal 
was that in each centre there should be 
four departments of law. The proposal 
was approved but never implemented. 
Almost a decade later, the matter was 
again addressed. By now different views 
had emerged. The Durban centre 
favoured departmentalisation, proposing 
the creation of six departments. The 
Pietermaritzburg centre did not favour 
departmentalisation at all. In the end it 
was decided that the Durban centre 
would establish the four departments 
agreed to in 1968. 

The Pietermaritzburg centre opted not 
to departmentalise. However, it did not 
wish to be known as "the department of 
law" a sobriquet which suggested it was 

a sort of fifth appendage to the Durban 
centre. It therefore motivated to be 
allowed to constitute itself as a "School 
of Law". Somewhat reluctantly the Uni
versity agreed to this proposal, and on 1 
January 1982, the "School of Law", 
Pietermaritzburg" was established. The 
structure of the School was relatively 
simple. It was headed by a "Director" 
who would perform the role of a head of 
department, and governed by a commit
tee consisting of the members of the 
full-time academic staff. The essence of 
the school concept was that it did not 
force staff into academic pigeonholes 
and permitted staff to pursue research 
and teaching interests across the formal 
academic boundaries imposed by depart
mentalisation. 

In Durban on the other hand, the Fac
ulty was constituted as four departments 
(Public Law, Private Law, Commercial 
Law and Adjectival Law). For all this, 
the Faculty in Durban decided that 
although it was departmentalised, it 
would like to be styled as a "school of 
law". Located as it was in the Howard 
College Building, a graceful structure 
built in the elegant art deco style of the 
1920s, the Faculty decided that it should 
be known as the Howard College School 
ofLaw. 

For all these somewhat divergent 
internal structural arrangements, the 
Faculty continued to be a unitary institu
tion with one dean and a single Board of 
the Faculty. This too, however, came 
under examination. With the continuing 
increase of the staff establishment in 
each centre, divergent views on matters 
of academic policy, curricula and 
approach were heard more and more 
often. It was decided that there should 
be a separation. 

For reasons related to the University's 
Pri vate Act, there could not be two fac
ulties of law in the university. It was 
thus decided in 1982, that the Board 
would establish executive sub-commit
tees in each centre to perform the func
tions of the Board for that centre. There 
would, for the sa!lle legal reasons, be 
only one Dean, but there would be in the 
other centre a "deputy Dean" who would 
carry out the duties of a Dean for that 
centre. 

With the passing of time these niceties 
of nomenclature and legality have 
become somewhat forgotten and the 
practice of the University is to regard the 
two Schools of Law as separate institu
tions each with its own "Dean" and Fac
ulty Board. De facto each centre oper
ates as an independant and autonomous 
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institution. Each School has its own cur
riculum, syllabus and rules. The affairs 
of the Law Faculty in each centre is 
managed by a Faculty Board presided 
over by a Dean which makes decisions 
entirely independently of its counter-part 
in the other centre. 

APARTHEID AND BLACK 
STUDENTS 

A subject of concern for the Faculty 
over the years has been the provision of 
legal education for what used to be 
referred to as "non-European" students. 
In 1937 two Indian articled clerks 
applied to be enrolled as part-time stu
dents in the Durban department. Frank 
Burchell was prepared to accept them 
but found that the College authorities 
were not prepared to allow integration of 
"Black" and "European" students. 
Burchell and Sweeney were obliged to 
provide separate classes for the "non
Europeans" . This additional burden to 
their already enormous teaching loads 
was shouldered, but by 1942 the "con
siderable inconvenience" of the system 
led to its discontinuance. In J946, how
ever, black students were again accepted 
in Durban but only into certain BA law 
courses. In J 956, the demand for admis
sion to the LLB degree from blacks had 
grown to the point where Sweeney 
agreed that black students be accepted 
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into these courses . This was a small 
breakthrough that led to the abandon
ment of the previous approach in so far 
as it was now accepted by the University 
Council that blacks should be allowed to 
proceed to the LLB degree. However, 
tuition continued to be provided on a 
segregated basis and in part-time hours. 
No sooner had the blacks been admitted 
than the Government, through the 
Extension of Universities Act of 1959, 
prohibited the registration of blacks in 
the historically white universities, except 
with Ministerial permission. Blacks 
already enrolled were however permit
ted to continue attending the university. 
Ironically, black students now formed a 
significant proportion of the student 
body: in 1958 7,2% of the Faculty ' s stu
dent body was black. By 1960 the per
centage had almost doubled (13,4%) (in 
Durban almost one quarter of the stu
dents in the Facultv were black) . During 
the 1970s, as a result of the education 
policies of the Government, the number 
of black students fell dramatically (in 
1975 there were only seven black stu
dents in the Faculty). During the late 
1970s, however, special courses were 
introduced which were not available at 
historically black universities, and con
sequently black students were able to 
apply for Ministerial permission to 
attend the University. As a result, by the 
1980s the numbers of black students had 
increased again to approximately 20,6% 
in Durban and 12% in Pietermaritzburg. 

In recent years the Faculty of Law has 
taken a progressive approach regarding 
student admissions with the result that, in 
Durban, at least 50% of the B Proc 
undergraduate law degree students are 
from disadvantaged communities, as is at 
least 20% of those in the post-graduate 
LLB law programme. Overall 72% of the 
600 full-time law students in the Durban 
School in 1994 were students of colour. 
Although the Schools apply affirmative 
action programmes to cater for students 
from disadvantaged educational systems, 
the exit levels remain the same. This 
ensures that all graduates from the Facul
ty achieve the same requisite standards 
for the completion of the degree. 

PIETERMARITZBURG 
1980 to 1994 

In January 1981 John Milton was 
appointed Dean of the Faculty. Follow
ing the practice of the time, he served 
for two years and then was appointed 
deputy Dean, becoming Dean again in 
1985 for two years. Milton was also 

iohn Milton 

appointed as Director of the School of 
Law, Pietermaritzburg. He was succeed
ed as Dean by James Lund in 1988, con
tinuing as Director until 1989, when he 
was succeeded in this position by 
Michael Lupton. 

During the 1980s the staff establish
ment of the School of Law was 
enhanced. Two new professorial chairs 
were created. James Lund, a graduate 
and senior lecturer in the School, was 
appointed to one. Michael Blackman, a 
graduate of UCT and Harvard, who had 
joined the staff in 1971, was appointed 
to the other. 

In 1982, Exton Burchell a few months 
short of his retirement died suddenly. 
His chair was filled by Lawrence Baxter, 
a graduate of the School of Law who, 
after completing the LLB, studied at 
Cambridge before returning to Pieter
maritzburg where he was appointed as a 
lecturer. On the death of Burchell, Bax
ter was appointed to the vacant profes
sorship. Baxter's relatively short tenure 
(he resigned in 1986 to take up a chair at 
Duke University Law School in North 
Carolina) was marked by the publication 
of his ground-breaking work Adminis
trative Law. 

In 1983 Tony Mathews transferred 
from Durban to Pietermaritzburg to an 
ad hominem professorship . As senior 
professor in the Faculty, he became, in 
1982, the incumbent of the lames Scott 
Wylie Chair. Mathews's particular con
tribution to the School during this time 
was to bring about the establishment of 
the Centre for Criminal lustice, which 
was housed in the School and of which 
he became the acting Director. Under his 
guidance the Centre involved itself in 

ionathan Burchell 

applied research particularly in the field 
of policing in the country. A number of 
highly successful international confer
ences were held by the Centre which 
soon gained a reputation for its work as 
a leading institution of applied research. 
He died in 1993, soon after receiving the 
degree of Doctor of Laws (honoris 
causa) from Wits University. 

On the resignation of Baxter, the 
vacant professorship, once held by 
Exton Burchell, was filled by none other 
than his son, Jonathan Burchell. 
lonathan was born in Pietermaritzburg. 
Following with remarkable exactness 
the footsteps of his father, Burchell 
obtained the LLB (with distinction) in 
the School of Law Pietermaritzburg, was 
awarded the Elsie Ballot Scholarship 
and proceeded to Cambridge. On his 
return, he was appointed to a lecturing 
post in the Faculty of Law of the Uni
versity of the Witwatersrand, where he 
was promoted to a professorship at the 
age of 30 years. And now, as his father 
had done, he resigned his post to take up 
a professorship in the School of Law, 
Pietermaritzburg. And, in April 1993, he 
completed this remarkable reprise of his
tory, by being appointed Dean of the 
Faculty of Law. 

Today the School has a permanent 
staff establishment of 15 members. The 
professors are John Milton (who, as 
senior professor in the Faculty, holds the 
James Scott Wylie Chair and teaches 
Criminal Law and Environmental Law), 
lames Lund (who teaches Roman Law 
and Legal Method), lonathan Burchell 
(who is the Dean and teaches Delict), 
Michael Lupton (who teaches Persons, 
Succession and Medical Jurisprudence), 
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Rob Sharrock (Contract, Insolvency) 
and (from 1994) Nic Olivier (Property). 
The Associate Professors are Bob 
Williams (Company Law, Income Tax 
Law) and Michael Cowling (Criminal 
Procedure, Public International Law, 
Environmental Law, Human Rights). 
Kevin Mitchell, a practising accountant 
who has taught in the Postgraduate 
Diploma in Taxation, is an Honorary 
Associate Professor. Senior Lecturers 
are: Bruce Dalling (Legal Aid); P-J 
Schwikkard (Evidence, Gender Law); 
Brenda Grant (Labour Law, Human 
Rights Law, Gender Law); Michael Kidd 
(Environmental Law, Jurisprudence); 
Mathew Francis (Administrative Law, 
Sale). Lecturers are Lorraine Hebbelth
waite (Commercial Law and Medical 
Jurisprudence) and Saras Jagwanth 
(Constitutional Law). 

DURBAN 1980 to 1994 

During the I 960s, 1970s and 1980s the 
Department in Durban continued to 
grow, and a number of new professor
ships were created in accordance with 
the Faculty's commitment to departmen
talisation in Durban. In 1980 Chairs in 
Adjectival and Clinical Law and Com
mercial Law were created and filled 
respectively by David McQuoid-Mason 
(who had previously been promoted to a 
professorship in 1979) and John McLen
nan, (who had lectured at the University 
of the Witwatersrand for many years). 
After Barend van Niekerk's death in 
1981 the Chair in Public Law was filled 
by Raymond Wacks (1983 - 1984), 
Lawrence Boulle (1985 - 1987) and 
George Devenish in 1990. Michael 
Olmesdahl was appointed Professor of 
Private Law in 1985, Hilton Staniland, 

David McQuoid-Mason 
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Professor of Maritime Law and Director 
of the Institute of Maritime Law in 
1989, Nico Steytler as an ad hominem 
Professor of Public Law (1990 - 1991), 
Michael Robertson as Professor and 
Director of the Centre for Socio-Legal 
Studies (1990 - 1992) and Alan Rycroft 
as Professor of Procedural and Clinical 
Law in 1992. Peter Glavovic was 
appointed as SAPPI Professor of Envi
ronmental Law in his capacity as Direc
tor of the Environmental Law Institute 
in 1993. 

Tony Matthews had headed the Dur
ban Department from 1965 and had 
become Head of the Department of Pri
vate Law when the Durban Centre 
departmentalised. Thereafter, he served 
several terms as Dean and Deputy Dean 
until 1983 when he decided to relocate 
to Pietermaritzburg. He was succeeded 
as Dean by David McQuoid-Mason, a 
graduate of the Pietermaritzburg School. 
In 1986 Lawrence Boulle succeeded 
McQuoid-Mason as Dean for the period 
1986-1987. McQuoid-Mason was re
appointed as Dean, a post he has held to 
the present day. 

At present the Howard College School 
of Law has a pelmanent staff establish
ment of 25 members. The members of 
staff in School are the following (with 
their specialities in brackets): 

The Professors are George Devenish 
(Constitutional Law, Administrative 
Law, Interpretation of Statutes); Peter 
Glavovic (Environmental Law); John 
McLennan (Contract, Company Law); 
David McQuoid-Mason (Medical Law, 
Human Rights, Legal Aid); Michael 
Olmesdahl (Family Law, Criminal 
Law); Alan Rycroft (Labour Law, Alter
nate Dispute Resolution, Human Rights) 
and Hilton Staniland (Maritime Law). 

The Associate Professors are Karthy 
Govender (Constitutional Litigation, 
Administrative Law); Isobel Konyn 
(Negotiable Instruments, Lease, Banking 
Law) and Mandla Mchunu (Street Law, 
Labour Law, Alternate Dispute Resolu
tion). 

Senior Lecturers are Neil Boister 
(Criminal Law); Kevin Ferguson-Brown 
(Public International Law, Roman Law); 
Lesley Greenbaum (Commercial Law, 
Lease, Tax Law); Inthiran Moodley 
(Labour Law, Alternate Dispute Resolu
tion, Commercial Law); Chris Schembri 
(Property, Delict, Intellectual Property 
Law); Lee Steyn (Insolvency, Contract); 
Mark Thompson ( Constitutional Law, 
Criminal Procedure, Jurisprudence) and 
Tanya Woker (Contract, Advertising 
Law). 

Lecturers are Tammy Cohen (Con

tract, Commercial Law) ; Leah Gcabashe 
(Criminal Procedure, Indigenous Law, 
Gender Law, Roman Law); Bruce Hick
man (Commercial Law) Fiona 
Humphries (Commercial Law, Tax 
Law); Ron Louw (Criminology, Legal 
Study Skills); Devina Naidoo (Property, 
Delict, Gender Law) and Neil van 
Dokkum (Family Law, Succession) . 

THE FACULTV IN RETROSPECT 

Graduates 
More than 20 graduates of the Faculty 
have become judges of the Supreme 
Court amongst whom are included: DG 
Fannin, GN Holmes, LR Caney, ES 
Henochsberg, BD Burne, N James, FR 
Shaw, AA Kennedy, JS Henning, AB 
Harcourt, B Friedman, JA Howard, B 
Law, RN Leon (who would later become 
the Chancellor of the University of 
Natal), 11 Kriek, B O'Linn, JNS Bris
tow, PC Combrinck, TH Madala (recent
ly appointed to the Constitutional Court) 
E Leach, JM Hlophe and VEM Tshabal
ala. In addition, R Masson served on the 
Natal High Court and E Edmonds on the 
High Court of Kenya. 

Other graduates, including M Imber 
and T McNally, have served as Attor
neys-General for Natal. 

The Faculty has also produced a num
ber of prominent Senior Counsel, 
including D Gordon, PMA Hunt, BA 
Acker, All Chadwick, A Findlay, JE 
Hewitt, GG Lotz, MCJ Wallis (recently 
elected Chairman of the General Council 
of the Bar), L Skweyiya (the first 
African SC in the country), MD South
wood, AJ Dickson, C Hartzenberg, KGB 
Swain, MTK Moerane, N Singh, CJ 
Pammenter, CR Nicholson and JNM 
Poswa. 

A number of prominent lawyers have 
been awarded Honorary Doctorates of 
Laws by the Faculty including President 
NR Mandela, Mr Justice JM Didcott, Mr 
Justice R Goldstone and the President of 
the Constitutional Court, Mr Justice A 
Chaskalson, Professor Ellison Kahn SC 
(himself an alumnus of the Faculty, hav
ing obtained the LLM and LLD degrees) 
and Professor CJR Dugard. 

Numerous graduates have become 
professors of law, including GMJ 
Sweeney, TW Price, EM Burchell, AS 
Matthews, JRL Milton, DJ McQuoid
Mason, JR Lund, JM Burchell, DR Stu
art, R Soni, LJ Boulle, AA Tarr, MCJ 
Olmesdahl, LG Baxter, RD Sharrock, 
PR Spiller, MK Robertson, JR Harker, H 
Staniland, N Zaal, J Mowatt, JM Hlope 
and JT Pretorius. 
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Research 
The Faculty has a solid research record, 
and over the years members of staff have 
produced a number of important works 
on South African law. These include LG 
Baxter Administrative Law; LJ Boulle, B 
Harris & CE Hoexter Constitutional and 
Administrative Law (1989); LJ Boulle 
South Africa and the Consociational 
Option: A Constitutional Analysis 
(1984); EM Burchell & PMA Hunt 
South African Criminal Law and Proce
dure vol I General Principles of Crimi
nal Law (1970) 2 ed by EM Burchell, 
JRL Milton and JM Burchell (1983); JM 
Burchell & JRL Milton Principles of 
Criminal Law (1991); JM Burchell Prin
ciples of Delict (1993); PMA Hunt 
South African Criminal Law and Proce
dure vol II Common-law Crimes (1970) 
2 ed by JRL Milton (1992); AS Math
ews Law, Order and Liberty in South 
Africa (1971); The Darker Reaches of 
Government (1978) and Freedom, State 
Security and the Law (1986); DJ 
McQuoid-Mason The Law of Privacy in 
South Africa (1978) and A Guide to 
Legal Aid in South Africa (1982); JRL 
Milton & JM Burchell Cases and Mate
rials on Criminal Law (1992); JRL Mil
ton and NM Fuller South African Crimi
nal Law and Procedure vol III Statutory 
Offences (1972) 2 ed by JRL Milton & 
MG Cowling (1989); AJ Rycroft & B 
Jordaan A Guide to South African 
Labour Law (1990); RD Sharrock Busi
ness Transactions Law; Hockly's Insol
vency Law 5 ed (with E de la Rey) 
(1990); Understanding Cheque Law 
(1993) with MA Kidd; JG Riekert Basic 
Employment Law (1987); PR Spiller A 
Manual of Roman Law (1986) and A 
History of the District and Supreme 
Court of Natal (1986) ; RC Williams 
Income Tax Law (1994), Concise Cor
porate Law (1994). 

The South African Human Rights 
Yearbook is edited and produced in the 
Durban centre by the Centre for Socio
Legal Studies. The Pietermaritzburg 
centre is the editorial home of the South 
African Journal of Criminal Justice and 
the South African Journal of Environ
mental Law and Policy. 

POSTGRADUATE STUDIES 

The Institutes of Maritime Law, Envi
ronmental Law and the Tax Advice Cen
tre in Durban provide continuing legal 
education for the legal profession in the 
business world. The Durban School 
offers Masters programmes in Maritime 
Law, Trial Advocacy and Clinical Law, 
Environmental Law, Labour Studies and 

Constitutional Law and Litigation as 
well as Postgraduate diplomas in Mar
itime Law and Income Tax Law. In 
Pietermaritzburg a Masters degree in 
Environmental Law is offered as well as 
a Postgraduate Diploma in Taxation. 

COMMUNITY SERVICE 

In 1985 both schools in the Faculty 
assisted the Department of Justice with 
the setting up of Small Claims Courts in 
Pietermaritzburg and Durban, these 
being initially held in the Moot Court 
Rooms in the schools. 

Since the early 1980s the Law 
Schools have hosted the annual Practical 
Training Courses for articled clerks on 
behalf of the Association of Law Soci
eties. In Durban the early Black Lawyers 
Association's Trial Advocacy training 
programmes were hosted by the Howard 
College School. In Durban a School for 
Legal Practice was set up in 1994 as a 
joint venture between the Association of 
Law Societies and the Faculty to provide 
five month's intensive practical legal 
training for candidate attorneys. 

The Law Schools serve the broader 
South African community in a number 
of different ways. The first community 
service project was the establishment, in 
Durban, in 1973 of a Legal Aid Clinic, 
which today is regarded as providing not 
only legal services to the indigent, but 
also one of the top Clinical Law pro
grammes in the country. A Legal Aid 
Clinic was established in Pietermar
itzburg in 1974. 

In 1987 a Centre for Socio-Legal 
Studies was set up in the Howard Col
lege School to provide skills training for 
shop stewards and members of trade 
unions, as well as to develop a commu
nity law programme. The nucleus of the 
latter was the Street Law Programme 
established in 1986 as a pilot project 
with five Durban schools, funded by the 
Attorneys Fidelity Fund and sponsored 
by the Association of Law Societies. 
Since then, the programme has spread to 
14 of South Africa's 21 law schools and 
has reached more than 500 secondary 
schools in the country on an annual 
basis. The programme, which is based 
on a series of Street Law books and 
Teacher's Manuals written by Professor 
McQuoid-Mason, includes education 
about law in general, Criminal Law and 
Juvenile Justice, Consumer Law, Family 
Law and Labour Law. Human Rights 
Law and Democracy Training are also 
taught in the Street Law Programme in 
conjunction with Lawyers for Human 
Rights. The School in Pietermaritzburg 
offers a variety of certificate courses for 

the benefit of non-lawyers: the fields 
covered are labour law, environmental 
law, company law and sports law. The 
Durban School offers a certificate in 
constitutional litigation. 

Associated with the Durban School is 
the Community Law Centre which was 
established in 1989 and has set up a net
work of paralegal advice offices in the 
rural areas of KwaZulu-Natal. The Cen
tre trains paralegal advice officers who 
are elected by their communities for 
training, attend courses in the Durban 
office and then return to their communi
ties to render advice and assistance 
under the supervision of the Centre. 

In Pietermaritzburg the Centre for 
Criminal Justice, established in 1991, 
has engaged in ongoing research into 
community policing and has joined 
hands with local communities and the 
police in seeking to facilitate better local 
policing. A Centre for Land, Regional 
and Development Law, under the direc
torship of Professor Nic Olivier, was 
established in 1995. 

PROSPECT 

The creative diversity of the Faculty of 
Law's two law schools has enabled them 
to make a unique contribution to legal 
education, legal research and profession
al training, while also providing service 
to the wider community. Both schools 
are positioned to respond to the future 
challenges of reconstruction and devel
opment in the legal profession and 
administration of justice in the country 
under a democratic government. The 
new challenge for the Faculty is to assist 
in the transformation of the administra
tion of justice and the legal profession so 
that the expectations and demands of a 
new democratic society are properly and 
fully satisfied. The Faculty will make its 
contribution to this process. 

SOURCES 

The account of the Faculty of Law of the 
University of Natal provided above is 
based largely on PR Spiller's exhaustive 
"History of the Natal University Law 
Faculty" published in (1982/3) 3 Natal 
University Law Review 1ff; (1984) 3 
Natal University Law Review 7ff; (1985) 
1 Natal University Law and Society 
Review 1ff. We have also relied upon 
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of Natal (1966) and Ellison Kahn's 
delightful account given in a speech at a 
dinner celebrating the 80th anniversary 
of the founding of the Law Faculty 
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