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Can yeh prevent someone, against whom you anticipate you wilL obtain a judgment, from dissipating 
~,is as~~ts? ,ror . the la~yef who sees in the dissipation of assets the smack of a legal wrong, the answer 
i~ obvi'o'ns. "'this artide then, is not for him. He should draw his papers and obtain his order. The trutH is 
that i~ !:~s RO~58ibl(i?; tQ R, eve.ijt an" attempt to ~jspose of property in order to q~feat a potential right to exe
cution upon a judgment. But this is where the problems begin. This article aiscusses some of these 

,probl~~s. 

When Stegmann J handed down 
judgment in the matter of 
Knox D'Arey v Jamieson i , the 

view was expressed to me that there was 
nothing new in this judgment and that 
the idea that someone could obtain some 
sort of freezing order on a defendant's 
assets prior to judgment was an unsur
prising one, and one that had been used 
on many occasions in the past.2 

I suspect that this attitude reflects a 
somewhat unimaginative view of law 
and the nature of legal development. In 
effect, it says that there is nothing new 
under the sun. For that matter, the so

,called Mareva injunction was implicit in 
the Twelve Tables, or even the primeval 
slime, and from first principles like 
those, such refinements as procedures 
for the attachment of assets prior to 
judgment are mere swift corollaries of a 
lawyer's cogitations. 
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The situation is different from that, 
and it is affected by judicial idiosyn
crasy. In the first judgment handed down 
in the Knox D'A rey case, we are told 
that the Mareva injunction exists in our 
law, but that it is properly referred to as 
an anti-dissipation interdict. 3 We are 
informed that the remedy has been 
applied in South Africa on numerous 
occasions in the past. So the remedy 
exists. (But that tells us very little, for 
we need to know the circumstances in 
which it may be applied, and the method 
of its application. The judgment tells us 
little about the former, but much about 
the latter.) 

Knox D' Arcy Ltd came back to court 
after the first judgment was handed 
down, asking for the confirmation of 
their Mareva interdict. A second judg
ment was handed down4, but the bounds 
of this peculiar form of interdict did not 

become more clearly defined. Indeed, it 
is suggested that the first judgment 
might have been wrong ('I must say that 
the reasoning there adopted [ie in the 
first judgment] has now been shown to 
be incomplete, and that it may lead to an 
erroneous result unless read with what 
follows.') The second judgment makes a 
conscious attempt to fit the facts within 
the classical requirements of an inter
dict, and finds that in the exercise of the 
court's discretion, it cannot confirm the 
interdict. It is a judgment in which it is 
difficult to find a ratio, its sheer length 
leaving the reader with the stop-gap of 
having to divine the drift, but without an 
answer to the burning question: Was the 
first judgment competent, at least on the 
facts as then set out in the papers?5 For 
in Mareva matters, it is the ex parte 
application that is all-important. It is 
here that the principles upon which the 
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interdict is granted are determined, and 
if facts later come to light which show 
that the interdict should not have been 
granted, then a court has the simple duty 
of discharging its earlier order. 

DDDDD 

In the first Knox D 'Arcy judgment, the 
applicants came to court asking for an 
interdict restraining the respondents 
from dissipating their assets for the pur
poses of avoiding due execution of a 
judgment for up to R15m which the 
applicants expected to obtain against the 
respondents in due course. The grounds 
upon which the applicants brought the 
claim were - as given in the judgment 
that the applicants alleged: 

• 	 The respondents had concealed facts 
from the court on a previous occasion 
when, in 1991, the applicants obtained 
an interdict against the respondents 
restraining them from soliciting man
agement consultancy business from 
certain companies and businesses with 
which the applicants had built up a 
customer connection, and restraining 
them from committing other delicts. 
The concealment now alleged was 
that the respondents had already 
established a customer connection 
with S A Druggists Ltd and certain of 
its subsidiaries. 

• The respondents had misled the court 
in regard to certain allegations of fact 
that they were already preparing the 
ground to 'get away with important 
aspects of their campaign on unfair 
and unlawful competition with the 
applicants which the 1991 interdicts 
had been designed to stop'. 

• 	 The respondents had exploited busi
ness opportunities which would have 
been covered by the 1991 interdict 
had it been revealed, and that the 
respondents were deliberately arrang
ing their affairs so as to ensure that 
they would be without assets within 
South Africa when the applicants 
expected to be in a position to execute 
against them for a judgment they 
believed they would secure. The 
respondents were alleged to be aware 
of the purpose of the judgment the 
applicants hoped to obtain, ie to dis
gorge the profits they were making. 

.T,he judgment refers to other features of 
the case 'which I do not propose to set 
out in detail' and considers: 

• 	 that the applicants have made out a 
prima facie case that the respondents 
have acted unlawfully so as to entitle 

them to a judgment sounding in 
money ; 

• 	 that the respondents appear to have no 
bona fide defence to the applicants' 
claims; 

• 	 that the respondents have acted in a 
manner calculated to ensure that by 
the time the applicants have obtained 
their judgment, the respondents will 
have no assets in the country to satisfy 
the judgment; 

• 	 that the respondents appear to be con
spiring to frustrate the anticipated 
order of court. 

An order followed interdicting the 
respondents from disposing of or remov
ing from South Africa any of their pre
sent or future assets. 

DDDDD 

One cannot help but feel that the 
grounds upon which the interdict was 
granted were insufficient, and that they 
were coloured by factors which were 
really extraneous to the proper purposes 
of this form of interdict. The interdict 
has nothing to do with a respondent's 
misdemeanours before court. If a 
respondent fails to disclose to the court 
facts which are relevant to the making of 
an order against it, or even deliberately 
misleads the court, this is relevant to 
contempt of court proceedings, but not 
to an interdict to prevent it from dissi
pating its assets. Yet, all three grounds 
for the grant of this interdict centre on 
the allegations of previous misde
meanours, and they appear to be the sub
stantive grounds for the grant of the 
order. It seems therefore, that this judg
ment tells us little about the circum
stances in which this interdict is proper
ly applied, and the method of its applica
tion. This is a pity, because it stands in 
contrast to the usefulness of the form of 
order set out in the judgment. 

So where to turn to discover the prop
er basis for this order? To the South 
African precedents referred to in the 
judgment, and to England. 

The South African precedents from 
David v Reinhard [1893] 8 EDC 30 
onward (listed on page 114 of the judg
ment) indicate that in the past, orders 
have been given preventing a respondent 
from dealing freely in his own assets 
pending the obtaining of a final judg
ment against him. Some of the reported 
judgments merely record the circum
stances of the granting of such an order, 
without reasons being given. Others 
appear to test the circumstances of the 
case against the standard requirements 

of an interdict. Ultimately, they test one 
proposition: does the respondent appear 
to be attempting to dispose of his prop
erty in order to defeat the applicant's 
potential right to execution upon a judg
ment against the respondent? 

The English authority is Mareva Com
pania Naviera SA v International Bulk
carriers SA [1975] 2 Lloyd's Rep 509. 
In that case, International Bulkcarriers 
sub-chartered the Mareva and let it on a 
voyage charter to the President of India. 
The Indian High Commission paid the 
freight to them but they failed to pay the 
third instalment due by them to the 
shipowners, despite having the funds to 
do so. They stated that they were unable 
to pay, and had no alternative but to 
cease trading. The court held that if it 
appears that a debt is due and owing, 
and there is a danger that the debtor may 
dispose of his assets so as to defeat it 
before judgment, the court has jurisdic
tion in a proper case to grant an inter
locutory judgment so as to prevent him 
disposing of those assets. The court 
granted an injunction restraining the dis
posal of moneys in International Bulk
carriers' bank account. 

In effect then, there is no difference 
between the approach of South African 
courts and that of English courts, and the 
whole question is determined by the exi
gencies of commercial practice and a 
judicial balancing of the rights of appli
cant and respondent. The important 
issues for lawyers are the conditions 
under which the interdict should be 
granted and discharged, and the standard 
mechanisms that should be employed to 
manage its execution. 

DDDDD 

There is no formula for obtaining a 
Mareva interdict, and there is no point in 
coming to court with each element of the 
three-pronged basis for an interdict 
meticulously canvassed in the affidavits. 
The foundation for the interdict ought to 
be proof that the respondent is attempt
ing to dispose of his property in order to 
defeat the applicant's potential right to 
execution upon a judgment. For this, the 
applicant must give details of his claim 
against the respondent. Whether this is 
termed a 'prima facie case' or a 'good 
arguable case' is mere terminology. The 
point is that the applicant must come to 
court with a case which is both good in 
law, and based on allegations which 
would entitle the applicant to the relief 
he seeks in the principal case. 

The applicant must also give some 
basis for the allegation that the respon-
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dent is attempting to dispose of his prop
erty in order to defeat his potential right 
to execution upon a judgment being 
obtained against him. This requirement 
is more difficult to meet, but it should 
not be taken to be a requirement that the 
applicant has hard evidence of an inten
tion to evade execution of a judgment. It 
will be fulfilled if it can properly be 
inferred from the objective facts that 
there is a risk that respondent will evade 
execution of a judgment obtained 
against him. Clearly, such a risk is often 
present and the circumstances which 
will suggest its presence have been dis
cussed and analysed in past cases. (See 
AAS Zuckerman Mareva Injunctions 
and Security for Judgment, (1993) 109 
LQR 432 at 442, and MSW Hoyle The 
Mareva Injunction and Related Orders, 
2nd ed, page 4lff.) In the context of the 
Mareva interdict, a court ought not to be 
averse to perceiving a risk of evas ion , 
and an applicant should be entitled to 
expect a judge to identify likely debt 
dodgers better than most businessmen 
(Third Chandris Shipping Corp v Uni
marine SA [1979] QB 645 at 562). 

In a short note such as this, it is not 
possible to discuss all of the ramifica
tions of the Mareva interdict. However, 
it is worthwhile to remember that the 
applicant in Mareva proceedings is 
required to do more than show just these 
two things. The application is always 
brought ex parte, and the applicant is 
consequently under a greater duty of dis
closure when bringing the application. 
The applicant is usually required to give 
undertakings in damages, and undertak
ings as to costs incurred by third parties, 
such as banks. 

00000 

One 'requirement' which might also be 
considered is a disclosure to the court of 
any other similar proceedings brought 
by the applicant in another jurisdiction, 
and an undertaking which might be con
sidered is one that the applicant will not 
seek to enforce the Mareva interdict in 
any country other than South Africa. 
The reason for this is that an applicant 
which does business here and abroad 
may have ulterior motives in obtaining a 

Mareva interdict here. It might have 
failed to obtain the interdict abroad, and 
so has taken a second shot in this coun
try. Any applicant which does this 
should give a full explanation of its first 
try and the reasons for failure. Further
more, even if the applicant has been suc
cessful abroad, it shou ld disclose this 
fact, because it may be that it has 
obtained sufficient security already, and 
local proceedings are just part of a plan 
to complete a world-wide throttling of 
its competitor's activities. (See In re 
Bank of Credit and Commerce Interna
tional SA [1994] I WLR 708 in which 
the respondents obtained an amendment 
to the order restricting the applicants 
from commencing new proceedings 
based upon the same or similar subject 
matter as the proceedings which had 
resulted in the granting of a Mareva 
injunction against them.) 

It might also be appropriate for a court 
to impose counter-security on the appli
cant. It is all very well for an applicant 
to give an undertaking in damages, but if 
it too is likely to evade having to pay 
such damages, it should be required to 
accept some imposition on its own 
assets. This is probably a more contro
versial suggestion, and certainly no 
requirement for the grant of a Mareva 
interdict, but it may be something a 
court will impose on the return day 
when the respondent makes its own rep
resentations to court. It might also be a 
useful method of dealing with the appli
cant suspected of improper motive in 
bringing the Mareva interdict. 

Ultimately, the purpose of any legal 
remedy is to see that justice is done, and 
this should be the case with the Mareva 
interdict as well. The point of it is to 
prevent someone from frustrating the 
course of justice, and this surely, is what 
Mareva Compania Naviera SA v Inter
national Bulkcarriers SA was all about, 
as was David v Reinhard. Later cases, 
which refined the remedy and which 
highlighted possible abuses, whether 
decided in this country or anywhere else, 
should be used to our advantage, and for 
the purpose of seeing that justice is 
indeed done6. 

Knox D 'Arcy does assist to this end, 
for - at least in the first judgment - it 

ventilates the modern concerns about 
this form of interdict, and thus takes us 
beyond the unconsidered incantations of 
the classical interdict procedure. It is 
therefore a sign of a living legal system, 
and a useful development from the 
Twelve Tables and , of course, the 
primeval slime. 

Footnotes 

Reported in Commercial Law Digest 1994 
(2) CLD 109 (W) and latterly in the South 
African Law Reports at 1994 (3) SA 700 (W). 

2 	 The implication of this past-practice argu
ment seemed to be that a precedent had been 
set, and therefore law. It doesn't take much 
thinking to realise that an order of court is not 
precedent. 

3 	 The terminology carries political signifi 
cance. As with many English law ideas, 
South African judges' reactions to them have 
been coloured by a sense of loyalty to the 
flag , phobia about cultural imperialism, and a 
desire to maintain an independent jurispru
dence. None of these concerns have any 
place in the judicial decision-making process, 
although the last is relevant to the principle 
that Mareva relief should take into account 
related relief sought by an applicant abroad. 
The 'anti-dissipation' terminology is, if any
thing, a reAection of American cultural influ
ence, and we might do well to omit the 
tongue-twisting dialect. However, Knox 
D'Arcy interdict' sounds outlandish. 

4 To be reported in Commercial Law Digest 
1995 (I) CLD. 

5 	 I do not mean to suggest that there is any 
chance that the court would have held that its 
earlier judgment was not competent. But in 
view of the distance it appears to put between 
its position in the later judgment and its posi
tion in the earlier one, one looks for the reas
surance that notwithstanding the discharge of 
the order, the order, when granted, was grant
ed upon a proper view of the law. 

6 	 BS Markesinis ( 1993) 109 LQR 622 at 634 
says: 'The realisation that similar problems 
are being faced in many jurisdictions could, I 
think, legitimately encourage a search for 
help in the reasoning of the courts of other 
countries. In many areas where the law has a 
commercial Aavour, the search for harmonis
ing solutions might also have its advantages.' 
Assuming that law is there to serve, there 
should be no objection to the use of foreign 
precedent as a means to solve the common 
problems of different jurisdictions. This is no 
more than using the benefits of another expe
rience. D 

Borgskap is 'n kind van vriendskap, maar hy vermoor graag sy ouer. 

LANGENHOVEN 
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