
Constitutional Interpretation 

W lan C Binnie QC 

"We are under a Constitution, but the Constitution is what the judges say it is ... " 

(Chief Justice Charles Hughes of the United States Supreme Court, Speech at Elmira, New York, May 3, 1907) 


"I am well aware of the fallacy of supposing that general language must have a single objective meaning. Nor is it 

easy to avoid the influence of one's intellectual and moral preconceptions. But it cannot be too strongly stressed 


that the Constitution does not mean whatever one might wish it to mean." 

S v Zuma & Others (1995) 2 SA 642, per Kentridge AJ at 652 


n browsing through some of theI jurisprudence I of the South African 
Constitutional Court in preparation 
for today's meeting, I was gratified to 
find a number of approving references 
to various judgments of the Supreme 
Court of Canada, and indeed more 
than one citation of the words of Chief 
Justice Dickson in R v Big M Drug 
Mart Limited [1985], 18 DLR (4th) 
321 at 359 in which he claimed for the 
constitutional rights entrenched in the 
Canadian Charter of Rights and 
Freedoms a ~enerous and purposive 
interpretation. 

A similarly compendious 
approach is articulated by Mahomed J 
in Makwanyane, supra, at 759. 

In the near future, no doubt, we 
can expect to see the Supreme Court 
ofCanada making similarly approving 
noises about cases decided in the 
Constitutional Court of South Africa, 
as we have already seen the Supreme 
Court of Canada talk appreciatively 
about cases from the European Court 
of Human Rights, the Supreme Court 
of the United States, and other juris
dictions around the world. 

All of this mutual admiration 
among courts of last resort on the sub
ject of human rights issues suggests 
that in parallel with the globalization 
of economies, and globalization of 
information systems, we are also wit
nessin~ the globalization of human 
rights. 

The concept seems to be that by 
the systematic study of constitutional 
texts and assembling fragments from 
the jurisprudence ofvarious countries, 
we can somehow distil the essence of 
the human right which has some sort 
of objective existence outside the 
}leads of the sitting judges. The notion 
that every human right has an "essen
tial content" is indeed made explicit in 
section 33(1 )(b) of the South African 
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Constitution. 
Just as scientists around the world 

hack away at the Internet in pursuit of 
common problems, top judges now 
swap ideas through the law reports in 
the hopes of discovering, say, a world 
class definition of "cruel and unusual 
punishment". Such an exercise is ex
pressly authorised by section 35(1) of 
the South African Constitution and 
was in fact prodigiously undertaken 
by the Constitutional Court in 
Makwanyane, supra. 

The ambition to live in a global 
village in terms of human rights is 
most agreeable, particularly when it 
brings me to the southern hemisphere 
at the onset of another miserable 
Canadian winter. 

Now that I am here, let me speak 
frankly. The whole exercise rests on a 
number of questionable assumptions. 
I want to talk for a few minutes about 
these assumptions and then move on 
to illustrate my point by reference to 
our respective Constitutions and what 
may be considered the three major 
tests of any set of constitutional 
rights,namely 
(i) how generously are the rights 
interpreted 
(ii) in what circumstances and against 
whom can the right be exercised, and 
(iii) how easy is it for the state to over
ride individual rights in pursuit of its 
own public policy agenda? 

On these three key issues the text 
of Chapter 3 of the South African 
Constitution and the text of the 
Canadian Charter of Rights and 
Freedoms are similarly general and 
uninformative. It is not so much a 
contest between grammatical exegesis 
and constitutional analysis (per Sachs 
AJ in Mhlungu at 94, note 32) as it is 
the absence of very much grammar to 
analyse. 

In neither case is there significant 

direction to the judiciary about what 
the framers of the Constitution had in 
mind. In both cases it is left to the 
judges to fill in the blanks, and it nec
essarily follows that the blanks will be 
filled in "by reference to a system of 
values extraneous to the constitutional 
text itself", as observed by Mo~goro J 
in Makwanyane, supra, at 769. 

The basic difficulty with using a 
comparative law approach to constitu
tional interpretation is that it pre-sup
poses that we share not only the con
stitutional text, but that our judges 
share the unarticulated sub-text as 
well, and specifically the "systems of 
values extraneous to the constitutional 
text itself". 

My thesis this morning is that Chapter 
3 of the South African Constitution 
seems to have been born of a much 
more ambitious dream than was our 
Charter, and perhaps its interpretation 
should be on a grander scale, as befits 
its grander mission. 

"Extraneous values" reflect the 
broader political, legal and social con
texts in which the judges operate and 
these contexts, in Canada and South 
Africa, are very different. If the ques
tions are different, the answers cannot 
be the same. 

In your Constitution, the politics 
of the situation are made explicit in 
the preamble which identifies the 
"need to create a new order" in which, 
amongst other things, "there is equal
ity between men and women and peo
ple of all races". The post-amble [is 
this a new word?] goes on to explain 
that the Constitution provides "a his
toric bridge between the past of a 
deeply divided society characterized 
by strife, conflict, untold suffering and 
injustice and a future founded on the 
recognition of human rights". In 
short, your Constitution is part of a 
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revolution. 
In Canada, on a more modest 

scale, constitutional entrenchment 
was also an exercise in nation-build
ing, but it was never seen as a revolu
tionary document. The Charter was 
designed to make Canadians identify 
the protection of their most basic 
rights and fundamental freedoms with 
the federal state rather than with the 
provinces. This was an important 
objective for us, but it scarcely ranks 
with the South African revolution. 
Whereas the defining challenge of 
South Africa is the issue of race, the 
defining challenge to Canada is the 
issue of language. To accommodate 
our two major linguistic communities 
- French and English - we have creat
ed perhaps the most highly decentral
ized federation on the face of the 
earth. Our Constitution consists, it is 
sometimes said, of apoplexy at the 
centre and anaemia at the extremities. 
Regional loyalties run deep. (In 
Western Canada, people say that the 
only protection enjoyed by federal 
civil servants is under the game laws.) 
There is an ongoing risk of fragmen
tation with secessionist movements 
scattered across the country from east 
to west. The province of Quebec will 
vote at the end of this month as to 
whether or not to leave Canada and 
set up an independent country. 

Even so, the debate is conducted 
in sedate terms. The separatist leader 
is a jovial professional economist who 
wouldn't recognise a Molotov cock
tail if he found it on his doorstep. 

The difference between our res
pective legal cultures was admirably 
articulated - albeit without reference 
to Canada - by Mohamed J in 
Makwanyane, supra, at 758: 
"In some countries the Constitution 

only formalises in a legal instrument, 
a historical consensus of values and 
aspirations evolved incrementally 
from a stable and unbroken past to 
accommodate the needs of the 
future." 

I believe most Canadian judges 
would endorse that statement as an 
accurate description of their view of 
our Constitution. However, 
Mohamed J continues: 
"The South African Constitution is 
different: it retains from the past only 
what is defensible and represents a 

. 	decisive break from and a ringing 
rejection of that part of the past that is 
disgracefully racist, authoritarian, 
insular and repressive ...." 

In Canada, by contrast, the judges 
were and still are, rather pleased with 
the legal system. For every judge who 
supported adoption of a written 
Charter ofRights, there were several 
who considered the exercise superflu
ous. One of our most erudite judges, 
Mr Justice Beetz, commented some
what morosely at the time that the 
Charter wasn't listed in the job 
description when he accepted an 
appointment to the Supreme Court of 
Canada. 

Our judges were not so much 
opposed to the Charter as they were 
enamoured of the common law. Even 
in Quebec, where a civil code rooted 
in the Napoleonic Code governs pri
vate law relationships, the public law 
is rooted in the common law of 
England. 

Like many of today's judges in 
Britain, many (probably most) 
Canadian judges saw no need for a 
continental-type restatement of what 
was already to be found in 500 years 
of case law. Some of you may have 
seen a similar sentiment expressed by 
the English Court of Appeal in 
Rantzen v Mirror Group Newspapers 
(1986) Ltd, [1993] 4 All ER 975 
(CA), where it was stated that Article 
10 could be regarded as "an articula
tion of some of the principles underly
ing the common law". 

Even today, most Canadian 
judges see the common law, not the 
Charter as the bedrock of our civil 
liberties. The Charter was seen not as 
a declaration of new rights, to be 
developed from first principles, but 
essentially as a device to protect the 
rights already developed by the com
mon law juflges from encroachment 
by the state. 

In making this suggestion, I do 
not intend to minimize the high 
achievements of our Charter. Some 
of the same British judges I referred 
to a moment ago now speak of the 
Supreme Court of Canada in tones 
formerly reserved for Bolshevik revo
lutionary tribunals, and point to our 
Supreme Court's invalidation of legis
lation for violation of human rights as 
a powerful argument against adoption 
of a written constitution in the United 
Kingdom. That having been said, I 
suspect that the Constitutional Court 
of South Africa may want to advance 
rather further along the spectrum of 
judicial activism than has the 
Supreme Court of Canada on the 
three main structural points of consti

tutional interpretation mentioned ear
lier. 

Our Charter came into effect on 
April 17, 1982, and by 1984 the first 
Charter cases were working their way 
up to the Supreme Court of Canada. 
At that time, I was an Associate 
Deputy Minister toiling in the bowels 
and recesses of the federal 
Department of Justice in Ottawa. 
Whatever may have been the vision of 
Prime Minister Trudeau, I think it was 
assumed by the legal community and 
it was certainly the expectation of the 
Department of Justice, that the 
Charter would sandpaper some of the 
rough edges off the legal system, 
make it more user-friendly as it were, 
but that ultimately life in the courts 
would carry on much as it had before. 

Lulled into a false sense of seren
ity, we were blown away by some of 
the early pronouncements of the 
Supreme Court. Ministers began to 
refer to the Supreme Court of Canada 
as "the Dickson Court", implying the 
debut of a judicial personality cult 
reminiscent of the dreaded Warren 
Court that dominated the United 
States in the 1950s. 

In Operation Dismantle, the 
"Dickson Court" stated that it would 
not hesitate to review judicially the 
entire basis of Canadian defence poli
cy to determine if the testing ofCruise 
missiles over Canadian soil infringed 
anyone's Charter rights. This was 
despite my passionate plea, as govern
ment counsel, that the judicial process 
did not really lend itself to reviewing 
the defence policies of the North 
Atlantic Treaty Organization, even if 
NATO's secret planning could be dis
closed to the Court, which was not 
possible. As Madame Justice Wilson 
put it in her concurring judgment: 
"I think we should focus our attention 
on whether the courts should or must 
rather than on whether they can deal 
with such matters." ([1985] 1 SCR 
441 at 467; Madame Justice Wilson's 
emphasis) 

While I am glad to report that in 
the end the Supreme Court struck out 
Operation Dismantle's Statement of 
Claim, the obiter dicta in the judg
ments rattled a lot of teacups in the 
Ottawa Valley. The spirit of the times 
is captured by the expression used in 
another context by Kriegler J in 
Mhlungu v The State 1994 (4) BCLR 
401 at 482, namely "the Phoenix-like 
emergence of the old judiciary in new 
feathers". 
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More ominous, if less spectacular, 
was a case decided a few months later 
called the British Columbia Motor 
Vehicle Act Reference. In that case, 
the "Dickson Court" considered with
out much enthusiasm the legislative 
history of our due process clause (s 7) 
which was intended to be limited to 
procedural due process as distin
guished from what the Americans call 
"substantive due process". Lamer J, 
our present Chief Justice, swept aside 
this legislative history as admissible 
but of little serious weight: 
"Moreover, the simple fact remains 
that the Charter is not the product of 
a few individual public servants, how
ever distinguished, but of a multiplic
ity of individuals who played major 
roles in the negotiating, drafting and 
adoption of the Charter. How can one 
say with any confidence that within 
this enormous multiplicity of actors, 
without forgetting the role of the 
provinces, the comments of a few fed
eral civil servants can in any way be 
determinative?" ([ 1985] 2 SCR 486 
at 508) 

In the result, to the astonishment 
of practically everybody who was at 
all interested, the "Dickson Court" 
appeared to assert a jurisdiction under 
s 7 of the Charter to review the wis
dom of legislation that threatened the 
life, liberty or security of the person. 
This seemed to align the court with 
the discredited "substantive due 
process" adopted by the United States 
Supreme Court at the height of its 
laissez fa ire activism, precipitated by 
Lochner v New York 198 US 45 (1905) 
where legislation was struck down on 
the basis of every man's freedom to 
contract for a miserable subsistence 
wage. 

In hindsight, however, these two 
decisions were not the harbingers of a 
new legal order. They were flourishes 
of trumpets to announce the arrival of 
the Charter, and to make it clear that 
the Court proposed to take human 
rights seriously. 

Every now and again the trum
pets sound anew - as they did a cou
ple of weeks ago when the Supreme 
Court of Canada, by a narrow 5-4 
majority, struck down a federal law 
that prohibited the advertising of 
tobacco products in RJR MacDonald 
v Attorney General of Canada (deci
sion released September 21, 1995). 

In general, however, the trumpets 
have been less in evidence than in 
those early days. The bright "new 
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feathers" have faded. The constitu
tional text is the same, but with a few 
spectacular exceptions such as the 
recent tobacco advertising case, it 
seems easier for the government to 
climb over the constitutional hurdles. 
In part this is due to the changing 
composition of the court. Chief 
Justice Dickson has retired, as has 
Madame Justice Wilson. More 
important, however, is the deeply 
ingrained conviction on the part of 
judges and lawyers in Canada (as in 
South Africa) that legislators make 
the law and judges apply it. Recall 
what Chief Justice Dickson said in the 
extract from Big M Drug Mart 
already quoted: 
"The Charter was not enacted in a 
vacuum ..." 

The Constitutional Court of 
South Africa is clearly alive to this 
issue, as in Mhlungu, supra, at 93 
Sachs J noted: "The prediction of 
commentators on the new 
Constitution that South African courts 
are likely to continue to manifest 'an 
almost slavish adherence to Anglo
Centre legal traditions and concepts' ." 

I think it fair to say that after 
sounding the trumpets in the British 
Columbia Motor Vehicle Reference 
and Operation Dismantle, the more 
traditional modesty of the Canadian 
judiciary began to reassert itself. The 
question to which I now turn is 
whether in these circumstances, our 
court's ultimate treatment of the 
major structural issues of constitu
tional interpretation should recom
mend themselves to the Consti
tutional Court of South Africa. 

By major structural issues, I 
mean: 
(i) how generous is the constitution
al right to be interpreted 
(ii) when and against whom can you 
make use of it, and 
(iii) how can it be restricted or taken 
away by the govermnent. 

On all three of those key issues 
the Canadian Charter is somewhat 
ambiguous, as is Chapter 3 of the 
South African Constitution, though in 
your case perhaps less ambiguous 
than in our case. 

On the first point - the generosi
ty of interpretation - our Supreme 
Court has had a mixed experience, 
reading some rights very broadly, 
such as freedom of expression, and 
other rights rather narrowly, such as 
freedom of association. Of the rights 
which may be of greatest interest to 

you, equality rights have probably 
received from the Supreme Court of 
Canada the most modest of any of the 
interpretations that could reasonably 
have been adopted. 

On the second point - the reach of 
Charter rights - our Supreme Court 
has consistently refused to apply the 
Charter outside the sphere of govern
ment action. In the Court's view, the 
Constitution is an expression of pub
lic, not private, law, and can only be 
used, as Sopinka J put it in McKinney 
v University of Guelph (1990), 76 
DLR (4th) 545 (SCC) at 697: "to 
enable the citizen 'to fight City 
Hall"'. 

On the third structural issue, the 
ability of the state to impose limits on 
the right so defined, our Supreme 
Court has generally taken a strong 
stand on behalf of the individual. 
Here too, however, there are eccen
tricities and qualifications in the 
Canadian jurisprudence that owes 
more to the legal culture of our coun
try than to the wording of our 
Constitution. 

The three issues are closely relat
ed. High sounding constitutional 
rights are of little value if the Courts 
restrict the circumstances in which 
the citizen can assert them, or allow 
the government to override them with 
little justification. 

Similarly, there is a direct rela
tionship between the scope of a right 
and the strength of its protection. 
Courts will be reluctant to define 
rights in very broad terms if any 
future limitation of those rights will 
be almost impossible for the govern
ment to justify. In short, the focus 
must not only be on what the right 
consists of but whether the protective 
box in which it is placed is made of 
steel or cardboard. 

I want to start with the question of 
whether constitutional rights can be 
used only against government or 
whether, if the individual has a right 
not to suffer discrimination by reason 
of race or religion, it is a right that he 
or she can assert as against all the 
world, including private individuals, 
like an employer, or a landlord. In 
Canada the answer is emphatic. Only 
the government will be restrained by 
the Charter from that sort of discrim
ination. 

Our Constitution doesn't actually 
spell out this result. It is the product 
of judicial interpretation. We call it 
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the Dolphin Delivery problem, after a 
case by that name where employees 
were unable to rely on their constitu
tional right to freedom of expression 
in picketing their employer. It being a 
case of purely private litigation, the 
Constitution was not being used "to 
fight City Hall" and was denied any 

•• 8
apphcatIOn at all. 

The question is whether your 
Constitutional Court will interpret its 
way to the same conclusion. 

Our respective Constitutions use 
language that is similar in structure 
but with some textual differences (see 
Table 1, page 166). 

No distinction is made in any of 
these sections between public law or 
private law. There is no express limit
ation to government action. On the 
face of it, the constitutional guaran
tees in both countries are of general 
application to all laws, private or pub
lic. 

It is precisely the result that flows 
from the European Convention of 
Human Rights. In Count To Is toy 
Miloslavsky v The United Kingdom 
(unreported judgment rendered July 
l3, 1995) an English jury had award
ed £1,5 million to Lord Aldington, the 
warden of Winchester College, 
because of a pamphlet that had 
wrongfully accused him of being a 
war criminal and responsible for the 
deaths of thousands of Cossack and 
Yugoslav prisoners of war who had 
been handed over to Stalin at the end 
of World War H. It was the largest 
libel award in English history. The 
European Court fastened on the fact 
that at common law there is no guid
ance given by the judge to a jury 
about an appropriate range of dam
ages. The appellate courts in England 
affirmed the jury's award. However, 
the European Court found that 
English law failed to ensure propor
tionality between the injury to reputa
tion suffered and the size of the dam
age award. The result was that the 
pamphleteer's freedom of expression 
had been violated. 

On the face of it, Section 52(1) of 
the Canadian Charter, and sections 
4(1) and 33(2) of the South African 
Constitution, would produce the same 
result. 

But that is not what the Supreme 
Court of Canada says. Our court 


. relies on other provisions in the 

Charter to cut down the protection 

that Section 52(1) ostensibly provides. 

These provisions, which have a coun

terpart III the South African 
Constitution, employ more specific 
language to identify "the actors" to 
whom the Constitution applies, as 
seen in Table 2, page 166. 

No doubt there is an argument 
about the presence of the word "judi
cial" in s 4(2) of your Constitution, 
and its omission in s 7(1) when deal
ing specifically with Chapter Three 
on fundamental rights. 

In the Canadian Constitution, the 
word "judicial" is altogether avoided, 
but the continuing debate has been on 
precisely the issue whether judicial 
orders must comply with the Charter, 
even when such orders are made in 
cases involving private law between 
private litigants. 

In my view the shift in emphasis 
from s 52 to s 32 has skewed the 
debate and unnecessarily limited the 
protection afforded by the Consti
tution. After all neither s 7 in your 
Constitution nor s 32 in ours express
ly limits the application of human 
rights to protection against the state. 
The exclusion in Dolphin Delivery is 
not based on what s 32(1) says, but on 
a negative implication read by the 
courts into what s 32(1) fails to say, 
namely that persons other than gov
ernments have dutjes as well as rights 
under the Charter. 

Our Supreme Court has reaf
firmed within the past three months in 
a case called Hill v Church of 
Scientology (decision released July 
20, 1995) its view that the word "gov
ernment" in s 32 not only excludes 
judicial orders from constitutional 
review, but that this exclusion must be 
read back into s 52 so as to read down 
the word "law" to include only laws 
that are deployed on behalf of govern
ment action. 

The policy view underlying the 
rather restrictive Canadian interpreta
tion of the scope of protection offered 
by our Charter is that the only entity 
to be protecfed against is the state. 
Many lawyers feel that the individual 
also needs his or her rights protected 
against large corporations and other 
private powers, and that Human 
Rights Codes, which lack constitu
tional status, are not good enough. 
SQme even fear the potential for un
Charter-like exercise of power by 
judges. In normal parlance, "govern
ment" surely includes the legislature, 
the executive and the judiciary. It 
makes little difference to the citizen 
whether he is thrown in jail by order 

of a Minister of the Crown or by the 
order of one of Her Majesty's judges. 

For this morning's purposes, however, 
the issue is not whether our Supreme 
Court's view is right or wrong for 
Canada. The issue is why our 
Supreme Court read down the word 
"government" in the way that it did, 
and what discount should be applied, 
if any, when our case law on this point 
comes before the Constitutional Court 
for South Africa. 

There is no doubt that the text of 
our Charter left it open to the Court to 
reach the opposite conclusion to the 
one it did in Dolphin Delivery, and to 
subject judicial orders to constitution
al rights, even when dealing with pri
vate disputes. It would enable a 
Court, for example, to refuse to 
enforce a private contract that dis
criminated on the basis of race, or a 
private defamation suit launched to 
muzzle the press. One of our leading 
constitutional scholars, Professor 
Peter Hogg, had expressed the opinion 
in the 1985 edition of his text book 
(prior to Dolphin Delivery) that orders 
of the c?ourt would be subject to the 
Charter. Professor Hogg wrote : 
"The fact that a court order is govern
mental action means that the Charter 
will apply to a purely private arrange
ment, such as a contract or proprietary 
interest, but only to the extent that the 
Charter will preclude judicial 
enforcement of any arrangement in 
derogation of a guaranteed right." 

However, the judges apparently 
believed that the common law afford
ed sufficient protection in private dis
putes, and that non-government enti
ties should be free to harass one 
another as part of that disappearing 
area of our lives as yet unregulated by 
the state. 

It should be pointed out, in fair
ness, that our Supreme Court has also 
steadfastly maintained that the com
mon law, though not directly subject 
to the Charter, should evolve in acco~~ 
dance with Charter values. 
However, the notion that Charter val
ues may apply where Charter rights 
are not available has left some lower 
Courts somewhat perplexed. As stat
ed recently by Mr Justice Hutcheon of 
the British Columbia Court of 

12 

Appeal: 
" .. .let me say how difficult I have 
found the notion that one can distin
guish in a meaningful way between a 
Charter right such as freedom of 
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expression and a Charter value such 
as freedom of expression. Some of 
the decided cases suggest, for exam
ple, that, while you may not rely on 
Section 2(b) of the Charter because 
the Charter does not apply to private 
litigation governed by the common 
law in the absence of government 
action, the Court ought to reflect the 
Charter value of freedom of expres
sion in the order that is made." 

"I have not been able to develop a 
meaningful distinction between the 
application of the Charter and the 
application of Charter values. 
Because, in my view, the Charter does 
not apply, the appeal on this issue 
must fail." 

One final note of irony. It was the 
week before the Supreme Court of 
Canada affirmed that the Charter has 
no application to a defamation suit 
between private individuals in Hill v 
Church of Scientology, that the 
European Court of Human Rights, in 
To Is toy . 13Miloslavsky v United 
Kingdom ruled that the common law 
of England in a private defamation 
case infringed freedom of expression, 
and violated the Convention. 

The two other issues I earlier identi
fied are, assuming there is state action 
lurking somewhere in your lawsuit, 
how generously will your right be 
defined, and how easily can the gov
ernment justify an infringement of it? 

In Canada, as in South Africa, we 
have a two-step approach. The Court 
is first required to define the right. 
That is the first step. If the right, so 
defined, is found to have been 
infringed, the second step of the 
Court's analysis is to determine 
whether the defendant has justified 
the infringement. This may be con
trasted with the "one step" approach 
under the United States Constitution, 
where the limitations are built into the 
original definition of the right. 

As stated earlier, our Supreme 
Court has in many cases, as in free
dom of expression, given a "broad 
and generous interpretation" to indi
vidual rights within the meaning of 
Big M Drug Mart. Last week, as 
mentioned, the Supreme Court, in a 5
4 decision, struck down statutory 
restrictions on the advertising in 
Canada of tobacco products in RJR
Macdonald Inc v Attorney General of 
Canada. That decision was criticized 

14 

by some in the press as proof that the 
Charter has become an instrument of 
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big business rather than "ordinary 
Canadians", and elevates commercial 
speech to the same level as political 
speech, and puts both big business 
and the profit motive ahead of public 
health. Another commentator added 
that the decision provided another 
example of the substitution ofjudicial 
logic for common sense. 

I want to focus this morning, however, 
on equality rights, because it is an 
area of overwhelming emphasis in the 
new Constitution of South Africa. 

The text of our respective consti
tutional provisions may usefully be 
set out side by side, as seen in Table 3, 
page 166. 

Early Charter jurisprudence in 
the lower courts promised the adop
tion of a "similarly situated" test. 
This test, if ultimately adopted, would 
have given Canadians a broad protec
tion against being treated differently 
by the government with respect to 
other persons sharing their position, 
regardless of whether or not the dis
crimination was based on any of the s 
15 enumerated or analogous grounds, 
that is to say, race, national or ethnic 
origin, colour, religion, sex, age, men
tal or physical disability, or grounds 
of discrimination ejusdem generis 
with this enumerated catalogue. 

As our Supreme Court pointed 
out in Andrews ISV Law Society of 
British Columbia , the "similarly sit
uated" test had the drawback of 
appearing to permit people in a target 
group to be discriminated against by 
the state with impunity, provided only 
that all members of the target group 
were discriminated against equally. 
The Court's answer in Andrews, how
ever, was to hold that not only must 
the complainant show a differential 
treatment, but must further show that 
the differential treatment imposed a 
disadvantage, and more importantly 
that the differential treatment related 
to some enumerated or analogous 
ground of discrimination. 16 

The Andrews test involved a three
step analysis: 
1. 	 Does the impugned legislation 

establish an inequality - i e, draw 
a distinction, whether intentional
ly or not, between the com
plainant and others based on 
grounds relating to personal char
acteristics? 

2. 	 If so, does the inequality result in 
discrimination - i e, does the dis
tinction have the effect of impos

ing a burden, obligation, disad
vantage, or withhold or limit 
access to opportunity, benefit, 
advantage available to others? 

3. 	 If inequality and discrimination 
exist: is the personal characteris
tic an enumerated or analogous 
ground? 

• 17 •
In a tnlogy of recent equahty cases 
issued by the Supreme Court of 
Canada a few months ago, a majority 
of the Court appears to be headed 
towards a further dilution of this test. 
There may now be a fourth hurdle for 
the complainant to surmount, namely, 
whether the discrimination is based 
on an irrelevant characteristic. "Rele
vance" is determined by examining 
the underlying objective of legisla
tion. In Egan v Canada, the Supreme 
Court rejected the challenge of a 
homosexual couple who said they had 
wrongfully been discriminated 
against because they were denied old 
age security payments and guaranteed 
income supplements paid to married 
heterosexual couples over 60 years of 
age. Mr Justice LaForest, for the 
majority, held that support for married 
couples was a legitimate legislative 
objective, and that as homosexual 
couples did not come within the 
intended class of beneficiaries, there 
was no wrongful discrimination. He 
said at p 16, para 27: 
"In 	a word, the distinction made by 
Parliament is grounded in a social 
relationship, a social unit that is fun
damental to society. That unit, as I 
have attempted to explain, is unique. 
It differs from all other couples, 
including homosexual couples. Other 
excluded couples, it is true, do not 
have to be described by reference to 
sex or sexual preferences, but this is 
of no moment. The distinction adapt
ed by Parliament is relevant, indeed 
essential, to describe the relationship 
in the way the statute does so as to dif
ferentiate the couples described in the 
statute from all couples that do not 
serve the social purposes for which 
the legislature has made the distinc
tion. Homosexual couples are not, 
therefore, discriminated against; they 
are simply included with these other 
couples." 
(emphasis added) 

The opinion, it should be noted, 
was not that the discrimination in 
social assistance between married 
couples and other couples, including 
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homosexual couples, was justified as 
social policy, but that for C:h~rte: pur
poses there was no discnmmatIOn at 
all. 

The significance of this approa.ch 
is that it risks presupposing the pomt 
in issue, namely whether or not the 
original limitation of benefits ~o ma~
ried couples is justifiable publIc ~olI
cy. In that sense, Egan undermmes 
the Court's s 1 jurisprudence by mov
ing the analysis from s 1 bac~ into the 
delineation of the substantive s 15 
right. . 

McLaughlin J, who dIssented, 
repeated her opposition to the "rele
vance" exemption already stated by 
her in Thibaudeau: 
"While irrelevance of the ground of 
distinction may indicate discrimina
tion the converse is not true. Proof of 
rele~ance does not negate the possi
bility of discrimination. We mu.st 
look beyond relevance to ascertam 
whether the impact of the impugned 
legislation is to disadvantage ~he 
group or individual in a manner ~hIch 
perpetuates the injusti~e ,;VhIch s 
15(1) is aimed at preventmg .. 

Once again, the appropnateness 
of these holdings for Canada is not 
this morning's topic. My point is sim
ply that nothing in the language of our 
s 15 or your s 8 drives such a result. It 
may even be that the more explicit and 
generous wording of your s 8 would 
not permit such a result, although 
these sorts of issues rarely turn on the 
text. Judges in Canada believe it is 
inappropriate for them t~ emba!k on 
the sort of full-scale SOCIal engmeer
ing that they fear an enlarged inter
pretation of s 15 c0':lld ~ngender. The 
views of the ConstitutIOnal Court of 
South Africa, when it addresses s 8, 
will no doubt be influenced not only 
by any textual differences between 
our s 15 and your s 8, but on whether 
they believe that the un~erl~ing phi
losophy of judicial restramt IS appro
priate for South Africa. . 

Finally, let me turn to the thIrd of 
the three structural arguments, name
ly the nature of the on':ls th~t lies ':lP0!1 
the state to justify a vwlatIOn of mdI
vidual Charter rights. (See Table 4, 
page 166.) 19 

In R v Oakes , the Supreme 
Court of Canada was confronted with 
a challenge to the constitutionality of 

. a "reverse onus" provision, under 
which a person found in possession of 

***The Tables and Footnotes 
referred to in Mr Binnie's address 
are published on pages 165-166. 

a certain quantity of illegal drugs 
could be convicted of drug trafficing 
not merely possession - unles~ he or 
she could explain away a quantity that 
appeared excessive for personal u~e. 

The government attempted to. JUS
tify the reverse onus on the baSIS of 
the exigencies of the drug trade. The 
"reverse onus" was struck down by 
the Supreme Court. In the. course of 
its judgment, the Court laI? d?wn a 
high onus on the stat~ t~ JUStIf}' an 
infringement of constitutIOnal nghts 
as follows: 
" ... the limiting measures must be 
carefully designed, or rationally con
nected, to the objective; they I?ust 
impair the right as little as pOSSIble; 
and their effects must not so severely 
entrench on individual or group rights 
that the legislative objective, ~lbeit 

important, is nevertheless outweIghed 
by the abridgment of rights." . 

It is not immediately ObVIOUS 
what relationship this test has with the 
text of s 1. Section 1 relates the limi
tation to what is reasonable and 
demonstrably justified "in a free ~nd 
democratic society". SectIOn 
33(1)(a)(ii) of your Constitution 
relates the limitation to "an open and 
democratic society". The adjective 
"democratic" is curious because it 
connotes majoritarian values, the 
embodiment of everything against 
which the Charter is supposed to pro
tect the individual. 

Both of our respective constitu
tions also employ the word "reaso~
able", a word it seems of fatal ambI
guity, because it split our Supreme 
Court down the middle in the tobacco 
advertising case. The minority con
sidered the word "reasonable" in s 1 
to equate to the "reasonable. man" in 
negligence law, i e they re~U1red on~y 
the existence of some ratIOnal baSIS 
for the conduct complained of. The 
judges in the ma)ority .considered 
such an interpretatIOn to Impose too 
Iowa standard and insisted that "rea
sonable" meant "rational, reasoned 
defensibility". In the tobacco adver
tising case, for example, Madame 
Justice McLaughlin considered the 
expression demonstrably justified to 
be "critical" (at 125): . 
"This reinforces the notion inherent m 

the word reasonable of rational infer
ence from evidence or established 
truths." 

In fact, the test in Oakes oweg 
much to the Sunday Times case 
where the European Court of Human 
Rights ruled that the United Kin~dom 
had breached the guarantee of free
dom of expression" in the European 
Convention of Human Rights when 
the Courts of the United Kingdom all 
the way up to the House of LO,rds 
enjoined the Sunday Times from pnnt
ing sensational disclosures a~out the 
failure of Distillers CorporatIOn, the 
manufacturer of Thalidomide, to set
tle claims brought on behalf of 
deformed children. The Courts of the 
United Kingdom had found that the 
proposed publication was contemptu
ous in that it brought wrongful pres
sure against the manufacturer to s~ttle 
rather than have its rights determmed 
in Court. The question before the 
European Court was whether the 
common law of contempt as practised 
in the United Kingdom was a justifi
able limitation on freedom of expres
sion. 

The crucial difference between the 
European Convention and the 
Constitutions of Canada and South 
Africa, however, is that in the 
Convention each constellation of 
rights is associated with its own l~mi
tation clause. There is no ommbus 
limitation clause equivalent to your s 
33 and our s 1. 

This structural difference created 
important consequences. By training 
and experience, our judges feel com
fortable in determining whether or not 
a limitation is justified in relation to 
criminal procedure (as in Oakes itself) 
or the proper limits on freedom of 
speech. These are philosophic~l ques
tions in which the great questions of 
the day can still be resolved by resort 
to the writings of Jeremy Bentham or 
John Stuart Mill. Our Supreme Court 
some-times refers to these matters as 
"the domaine of the judiciary". 

The problem arises when judges 
are taken outside their usual areas of 
expertise and required to. deal with 
broader questions of SOCIal or eco
nomic policy. 

Continued on page 153 ... 
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A standard of justification that works 
in relation to the criminal law (as in 
Oakes itself) or to a contest between 
the state and the individual in matters 
such as freedom of expression, does 
not translate easily to broader social 
policy questions where government is 
essentially arbitrating the allocation of 
scarce resources among competing 
groups within the society. Despite the 
declared willingness in Operation 
Dismantle of the Supreme Court to 
judicially review defence policy, the 
Court had second thoughts when sub
sequently confronted with a series of 
cases where Parliament was either 
picking a policy from amongst a 
selection of equally distasteful 
options, or was essentially arbitrating 
the allocation of scarce resources 
among competing groups within the 
society. In such circumstances, the 
judiciary found itself without man
ageable standards by which to judge 
the justification. At that point, the 
Court was confronted with its tradi
tional concern about the proper 
demarkation between legislative func
tions and judicial functions. 
Accordingly, the doctrine of "legisla-

W lan C Binnie QC 

tive deference" or "reasonable legis
lator test" was incorporated into the s 
1 ju~\sprudence in R v Edwards 
Books. In that case, which dealt with 
Sunday closing legislation, Dickson, 
CJC said at 781-2: 
"A reasonable limit' is one which, 
having regard to the principles enun
ciated in Oakes, it was reasonable for 
the Legislature to impose. The courts 
are not called upon to substitute judi
cial opinions for legislative ones as to 
the place at which to draw a precise 
line' ." 

To which LaForest J added at 795: 
"It must be remembered that the busi
ness of government is a practical one. 
The Constitution must be applied on 
a realistic basis having regard to the 
nature of the particular area sought to 
be regulated and not on an abstract 
theoretical plane." 

As a result, although the court 
regularly repeats the language of 
Oakes as the basic principle governing 
s 1 jurisprudence, it seems in fact that 
the hurdles posed to governments by 
s 1 have imperceptibly diminished, 
despite being expressed in the same 
language, and have appeared progres
sively easier to get over. 

There is a further aspect of the s 1 
justification test that will complete 
my thesis that the way in which our 

Charter has been interpreted has more 
to do with our legal traditions than it 
does with the text of our Constitution. 

From Oakes onward, the 
Supreme Court insisted that constitu
tional fact evidence must be led in 
support of s 1 arguments. In A'fpckay 
v Government of Manitoba, the 
Supreme Court scolded the parties 
for asking the Court to speculate on 
the effect of the Manitoba Elections 
Finances Act, stating that: 
"Charter decisions should not and 
must not be made in a factual vacu
um. To attempt to do so would trivi
alize the Charter and inevitably result 
in ill-considered options." 

In its first Charter decision, the 
Supreme Court had registered a simi
lar warning. In .Law2~ociety of Upper 
Canada v Skapznker , at 348, Estey J 
stated: 
"May it only be said here, in the cause 
of being helpful to those who come 
forward in similar proceedings, that 
the record on the s 1 issue was indeed 
minimal, and without more, would 
have made it difficult for a court to 
determine the issue as to whether a 
reasonable limit on a prescribed right 
had been demonstrably justified." 

In practice, the strength of a judi
cial insistence on a reasoned and 
documented s 1 justification depends 
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greatly on the subject matter. Two 
cases provide a useful contract on 
that point, namely the recent RJR
Macdonald tabacco advertising case, 
and an earlier Supreme Court deci
sion called Wholesale Travel. 

In fVholesale Travel Group v The 
2 

Queen , the Court ignored the total 
absence of any probative constitution
al fact evidence when it upheld the 
constitutionality of so-called "regula
tory offences", that is to say, offences 
where guilt will be established from 
proof of the actus reus of the offence 
unless the accused can establish that 
he exercised "due diligence" to avoid 
the prohibited conduct. Such 
offences can carry a term of impris
onment, and are routinely found in 
statutes dealing with industrial safety, 
health and economic regulation. 

In Wholesale Travel, the accused 
was charged with misleading adver
tising, which required the accused to 
establish the statutory defence that he 
had exercised due diligence in the 
preparation of the advertisement. 
The accused risked a term of impris
onment unless he made a timely 
retraction, irrespective of whether he 
became aware in a timely way of the 
falsity of what had been published. 

The basis of the Charter attack 
was the proposition that if the State is 
going to charge somebody with an 
offence punishable by imprisonment, 
then the State ought to play by the 
Charter rules for putting people in 
prison irrespective of whether, for 
some purposes, the charge could be 
characterized as a "regulatory 
offence". The Charter included, it 
was argued, a requirement for the 
prosecutor to show that the accused 
possessed a blamewor
thy state of mind ("the 
s 7 issue") and a 
require- ment that the 
Crown overcome the 
presumption of inno
cence ("the s 11 (d) 
issue"). It was of 
course conceded that 
the state may be able 
to justify these viola
tions of Charter rights, 
but the accumulation 
of s 1 cases indicated 
that the Crown would 
have to adduce some 
evidence of why the 
usual Charter protec
tions should not apply. 

. Why was it necessary, 
for example, to relieve 

the guilt of the potential jailbird? 
Why was it necessary to throw on the 
accused either an evidentiary or a 
persuasive onus of proof? On what 
basis did the Crown believe that the 
sky would fall down if the Crown had 
to prove negligence rather than mak
ing the accused prove due diligence? 

Instead of taking the Crown to 
task for its failure to adduce a proper 
s 1 record, the Court provided its own 
justification for the Charter viola
tions: 
"The spectre of tragedy evoked by 
such names as Thalidomide, Bopal, 
Chernobyl, the Exxon Valdez, can 
leave no doubt as to the potential 
human and environmental devasta
tion which can result from a violation 
of regulatory measures. Such strong 
sanctions including imprisonment are 
vital to the prevention of similar cat
astrophes." 

The reality, in short, was that the 
judges were persuaded by what they 
believed to be the fairness of the com
mon law relating to regulatory 
offences, and were not going to allow 
Charter red tape to undermine a bal
ance that the common law judges had 
so neatly struck. 

Wholesale Travel may usefully be 
compared with the Court's decision a 
couple of weeks ago in RJR
Macdonald Inc v Canada, the case I 
mentioned earlier in which the Court 
found statutory restrictions on the 
advertising of tobacco products to be 
unjustified. Whereas in Wholesale 
Travel, the Court accepted a s 1 justi
fication based on a single sheet of 
paper listing various convictions for 
the offence of misleading advertising, 
the majority of the Supreme Court 

was not satisfied in the RJR
Macdonald case with testimony ta
ken over many months of constitu
tional fact evidence designed to 
demonstrate the link between public 
health and the promotion of nicotine 
addiction. 

Whereas in Edwards Books, the 
Court has been willing to defer to 
elected politicians in making policy 
choices, such deference was notice
ably lacking in the tobacco adverti
sing case. Most people would proba
bly agree that limiting tobacco adver
tising is an acceptable price to pay in 
a free and democratic society to 
achieve at least the possibility of 
reducing the enormous human and 
economic cost of tobacco related dis
eases. However, from a constitutional 
law perspective, I believe the 
Supreme Court's affirmation of the s 1 
standard in such unpopular circum
stances is a welcome development. 

Conclusion 
You kindly asked me to talk this 
morning about constitutional interpre
tation and I have perhaps unkindly 
suggested that constitutional interpre
tation has little to do with the text of 
the constitution. As Chief Justice 
Hughes of the United States Supreme 
Court commented many years ago: 
"We are under a Constitution, but the 
Constitution is what the judges say it 
is...". 

There is no doubt that the judges 
of the Constitutional Court of South 
Africa will read the broad language 
of Chapter 3 based entirely on their 
own values and on the way in which 
they see their role in shaping the new 
society in South Africa: to the extent 

the jurisprudence of 
Canada and other coun
tries assists them to 
rationalize their deci
sions, such comparative 
jurisprudence will have 
served a useful pur
pose; to the extent the 
interpretation of other 
Courts stands in their 
way, it will properly be 
swept aside. Indeed, 
that is precisely how the 
Supreme Court of 
Canada has used human 
rights decisions from 
other countries. Globa
lization of human rights 
is a matter for itinerant 
speakers to talk about. 
It has no serious or 
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TABLE 1 


CANADA 	 SOUTH AFRICA 

52. 	 (1) The Constitution of Canada is the supreme law of 
Canada, and any law that is inconsistent with the 
provisions of the Constitution is, to the extent of 
the inconsistency, of no force or effect 

4. 	 (1) This Constitution shall be the supreme law of the 
Republic and any law or act inconsistent with its 
provisions shall , unless otherwise provided 
expressly or by necessary implication in this 
Constitution, be of no force and effect to the extent 
of the inconsistency. 

33. (2) 	 Save as provided for in subsection (1) or any other 
provision of this Constitution, no law, whether a 
rule of the common law, customary law or legisla
tion, shall limit any right entrenched in this 
Chapter. 

TABLE 2 


CANADA 

32. 	(1) This Charter applies 
(a) 	 to the Parliament and government of Canada in respect 

of all matters within the authority of Parliament includ
ing all matters relating to the Yukon Territories and 
Northwest Territories; and 

(b) 	 to the legislature and government of each province in 
respect of all matters within the authority of the legisla
ture of each province. 

SOUTHAFRICA 

4. 	 (2) This Constitution shall bind all legislative, execu
tive and judicial organs of state at all levels of go
vernment. 

7. 	 (1) This Chapter shall bind all legislative and execu
tive organs of state at all levels of government. 

(2) 	 This Chapter shall apply to all law in force and all 
administrative decisions taken and acts performed 
during the period of operation of this Constitution. 

(emphasis added) 

TABLE 3 


CANADA 

15. 	 (1) Every individual is equal before and under the law 
and has the right to the equal protection and equal 
benefit of the law without discriminating and, in 
particular, without discriminating based on race, 
national or ethnic origin, colour, religion, sex, age 
or mental or physical disability. 

SOUTH AFRICA 

8. (1) Every person shall have the right to equality 
before the law and to equal protection of the law. 

(2) No person shall be unfairly discriminated against, 
directly or indirectly, and, without derogating from 
the generality of this provision, on one or more of 
the following grounds in particular: race, gender, 
sex, ethnic or social origin, colour, sexual orienta
tion, age, disability, religion, conscience, belief, 
culture or language. 

(emphasis added) 

TABLE 4 


CANADA 

1. 	 The Canadian Charter ofRights and Freedoms guaran
tees the rights and freedoms set out in it subject only to 
such reasonable limits prescribed by law as can be 
demonstrably justified in a free and democratic society. 

SOUTHAFRICA 

33. 	 (1) The rights entrenched in this Chapter may be lim
ited by law of general application, provided that 
such limitation 

(a) 	 shall be permissible only to the extent that it is 
(i) 	 reasonable; and 
(ii) justifiable in an open and democratic society based on 

freedom and equality; and 
(b) shall not negate the essential content of the right in ques

tion, and provided further that any limitation to 
(aa) a right entrenched in section 10, 11, 12, 14(1), 21 , 25 or 

30(1)(d) or (e) or (2); or 
(bb) a right entrenched in section 15, 16, 17, 18, 23 or 
24, insofar as such right relates to free and fair political 
activity, 

shall, in addition to being reasonable as required in para
graph (a)(i), also be necessary. 
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