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Introduction 
Since the Manila Conference in 

I 

October 1993, radical political 
changes have taken place in South 
Africa. On 27 April 1994 Mr Nelson 
Mandela was sworn in as the first 
democratically elected President of 
the Republic of South Africa. It was a 
day of great joy, jubilation and tri
umph for the vast majority of South 
Africans. 

There is probably no country in 
the world which better symbolizes the 
transition from an oppressive past to 
an optimistic future for all its inhabi
tants than South Africa. By the same 
token no country is more painfully 
aware of the fact that transition and 
change do not take place overnight 
and require patience, persistence and 
total dedication from all its people. It 
would be ideal if the reconstruction 
and development programme could be 
completed forthwith and the housing, 
employment, educational, health and 
other needs of persons, who for so 
long have had nothing, could be met 
without delay. Unfortunately the 
harsh reality is that it is easier to break 
down a system than it is to replace it 
with another. This reality applies to 
all institutions, including the judicia
ry, which in many respects has had to 
break away from its cloistered past 
and become part of the transitional 
process. 

The Judiciary in Transition 
In a recent address, one of my col
leagues, Judge Hlophe, emphasized 
that a new image of the judiciary in 
South Africa is required, particularly 

. in view of what he terms the problems 
of legitimacy and judicial restraint.
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The problem of legitimacy relates 

to the perception among black South 
Africans that the judiciary appointed 
prior to the democratic elections on 27 
April 1994 was illegitimate because 
black people had no say in the making 
of the laws that governed them and 
likewise had no say or representation 
in the judiciary applying such laws. 
The judiciary was seen as serving 
only the interests of the ruling white 
faction and it engendered no confi
dence in the administration of justice. 
This was aggravated by the frequently 
pro-executive stance adopted by the 
judiciary. Judge Hlophe comments as 
follows: ' 
"Now that democracy is in place in 
our country, the question may arise: 
Should all judges who were servants 
of the apartheid regime be forced to 
resign? Some critics have certainly 
argued that this ought to be the case. 
For my part, I am not advocating that 
all members of the judiciary who 
entered the profession through the 
back-door of apartheid, rather than the 
front door of democracy and equality 
before the law, should be forced to 
resign. Despite that historical fact, 
some of them undoubtedly have an 
important role to play in the new con
stitutional dispensation, provided, of 
course, that they repent and adjust to 
the new order. I have problems, how
ever, with those judges who are still 
committed to the apartheid ideology. 
Those judges, in my view, must quit as 
soon as possible, with the animus non 
revertendi. They clearly have no role 
to play in the new South Africa and 
can only do a disservice to the entire 
system of administration of justice . 
Their ideas belong to the past and run 
counter to the prevailing spirit of 
national reconciliation and economic 

development promoted by the ANC
led Government ofNational Unity. As 
long as such judges are still on the 
Bench, the image of the judiciary is 
not likely to improve." 

This is, in my view, an unfortunate 
statement since it creates the impres
sion that all judges appointed prior to 
27 April 1994 were lackeys of the 
apartheid regime or associated them
selves with its policies and, in the 
process, negated the principles of 
democracy and equality before the 
law. Much of the criticism directed 
against judges of the apartheid era is 
justified, as pointed out in the studies 
of lawyers such as Dugard, Cameron, 
Corder, Forsyth and Dyzenhaus. The 
fact, however, is that many eminent 
judges have, over a long period of 
time, dedicated themselves to creating 
a fair and just society and have, as far 
as humanly possible, attempted, in 
their judgments, to ameliorate the sit
uation by softening the harshness of 
repressive and unjust legislation. Our 
law reports are replete with examples 
of this kind of judicial activity, as rec
ognized by Justice Chaskalson, 
President of the Constitutional Court, 
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when he recently saId: 

"What is important is the future, and it 

is here that I believe that we will come 

to appreciate that we owe much to our 

judges, and a great deal to some of 

them. For despite all the paradoxes 

they have somehow held to the 

infrastructure and have kept alive the 

principles of freedom and justice 

which permeate the common law". 
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I believe that it is inappropriate to sug
gest that only certain of the judges 
appointed prior to 27 April 1994 have 
a role to play in the new constitution
al dispensation and then only if they 
"repent and adjust to the new order". 

The fact of the matter is that no 
judge has resigned subsequent to the 
creation of the new order and every 
judge has taken the oath of allegiance 
to or solemn affirmation of the new 
Constitution. Even the most superfi
cial perusal of recent law reports will 
also make it clear that such oath or 
affirmation has not been paid lipser
vice or given token recognition. The 
spirit, purport and objects of the 
Constitution are being applied in all 
respects, indicating a total and uncon
ditional acceptance of the new order 
and human rights culture arising 
therefrom. 

Appointments to the Bench 
In October 1993 only one black judge, 
Justice I Mahomed, had been perma
nently appointed to the Supreme 
Court Bench, while Judge HE Mall 
had been appointed an acting judge of 
the Supreme Court. Since that time 
Justice Mahomed has been elevated to 
the Appellate Division and from there 
to the Constitutional Court. Judge 
Mall has, in the meantime, taken a 
permanent appointment to the 
Supreme Court. 

The role of the Judicial Service 
Commission in creating a more repre
sentative judiciary has not been 
unsubstantial. Interviews with nomi
nees have been in public and have 
given rise to widespread public inter
est. 

Probably the most significant 
event has been the appointment of a 
Constitutional Court under the 
Presidency of Justice A Chaskalson. 
Including Justice Mahomed, it has 
four black judges, the others being 
Justice PN Langa, Justice TH Madala 
and Justice Y Mokgoro. Justice 
Mokgoro and Justice CME 0 'Regan 
are the two women members of the 
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Court. 
Appointments of black judges to 

the Supreme Court have been made at 
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a steady rate over the past approxi
mately eighteen months. I have 
already referred to Judges MJ Hlophe 
and HE Mall. They have been joined 
by Judges JAM Khumalo, VEM 
Tshabalala, CM Somyalo, S Desai, 
BM Ngoepe, MS Navsa and LM 
Mailula. 

There have similarly been a num
ber of black acting judges, namely 
Judges ED Moseneke, KJ Renene, 
MA Albertus, N Singh, N Pillay, H 
Naidu, NY Moodley, AM Motala and 
D Chetty. 

It is clear that there has been 
movement in the direction of a more 
representative judiciary and it is antic
ipated that this movement will gather 
momentum in the near future. 

The Ethos of the Judiciary 
In his address Judge Hlophe cites 
judicial restraint as a second problem 
facing the judiciary in a changing

6
South Africa. By this he means, an 
underlying conservatism which has 
resulted in pro-executive judgments. 
His suggestion to counter this judicial 
restraint is, inter alia, to restructure 
legal education and to appoint judges 
who are better educated, more broad 
minded, and, above all, more sensitive 
to wider sociological issues, values 
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and belIefs m SOCIety . 

Elsewhere he urges that judges 
should be "strong as lawyers, fearless
ly independent, highly educated and, 
above all, sensitive to the broad social 
issues around them". They should also 
take the lead in creating and maintain
ing a humanrights culture, which is 

. . 8
sadly lackmg m our country . 

These are all aspects relating to 
the ethos or character of the judiciary 
which must develop a new image in 
the changed and further changing cir
cumstances of South Africa. One can 
only hope that judicial executive
mindedness is something of the past 
and that the judiciary will, en masse, 
come to the fore as the protector of the 
rights and freedoms so essential for 
the establishment of a stable and har
monious society. 

The new Constitution is the 
instrument which the judiciary may 

3 	 Hlophe 24. I shall deal below with the problem of 
"judicial restraint" in the sense of conservatism of 
judges. 

4 A Chaskalson "Law in a Changing Society: The 
Past Ten Years: A Balance Sheet and Sound 
Indicators for the Future" in South Aft'ican 
Journal on Human Rights 5 (1989) 293-344 at 
295. 

5. 	 The remaining judges of the Constitutional Court 
are Justices L W H Ackerman, J M Didcott, R J 

employ to assert its role as the protec
tor of such rights and freedoms. This 
it may do by actively pursuing truth, 
justice and equity in accordance with 
the spirit, purport and objects thereof. 
In this process judges may be con
strained to have regard to socio-eco
nomic and socio-political considera
tions which may, to a certain extent, 
lead to their developing social engi
neering skills. At the same time they 
will assist in establishing a human 
rights culture as a practical and essen
tial ingredient of day to day communi
ty life. One can only hope that tradi
tional legal conservatism and the con
stant striving for legal certainty will 
not constitute a hindrance in this 
regard. 

I am optimistic that the judicial 
character in its South African context 
will not be obstructed by any such 
hindrance. Most judges are fully 
aware of the need to keep in touch 
with the social, political, economic 
and technological changes taking 
place in the world around them, pro
vided it does not disrupt or interfere 
with their judicial independence and 
provided it is directed at achieving 
justice and equity. 

Conclusion 
I am convinced that the South African 
judiciary has, in general, taken a num
ber of giant steps forward since the 
promulgation of the interim 
Constitution. It has become consider
ably more representative of the vari
ous population groups in the country, 
thereby improving its image and cred
ibility. It has reacted favourably to the 
radical political and concomitant 
changes wrought by the new constitu
tional dispensation, with its emphasis 
on the upholding and protection of 
human rights and freedoms. It has 
demonstrated its allegiance to the new 
Constitution. In doing so it has not 
sacrificed its independence nor com
promised its integrity, honesty or 
impartiality. It has proved to be a 
prime mover and indispensable role 
player in the transition to a new, 
democratic and free South Africa. 0 

Goldstone, J C Kriegler and A L Sachs. Justice S 
Kentridge of the London Bar and Justice J J 
Trengove, a retired Appellate Division judge, have 
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absence of Justice R J Goldstone. 

6 Hlophe 24-26. 
7 Hlophe 29. 
8 Hlophe 30. 

l34 	 CONSULTUS, NOVEMBER 1995 

http:Africa.By

