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JUDGE LOUIS DE VILLIERS 

VANWINSEN 


Retired Supreme Court Judge Louis van Wins en passed away in April 
1995. His passing was widely mourned by former colleagues and friends. 

The Judge 

The Hon Chief Justice MM Corbett paid 
tribute to the late Judge Louis van 
Winsen in the Appeal Court III 

Bloemfontein on 8 May 1995: 

"During the April recess a former mem
ber of this Court, Louis de Villiers van 
Winsen, passed away. We have gathered 
today to pay tribute to him as man, jurist 
and, in the case of some of us, as friend. 

Louis van Winsen was born on 3 
December 1909 in the Eastern Cape 
town of Komgha. He attended Grey 
College in Port Elizabeth, matriculating 
in 1926. He then went on to the 
University of Stellenbosch, where he 
graduated with a law BA in 1929 and an 
LLB, awarded cum laude in 1931 . 
Despite the application and hard work 
which Louis' academic career would 
necessarily imply he lived a full and var
ied student life. He served on the 
Students' Representative Council and 
was active in many other university 
societies. In his final year he took over 
as the national president of NUS AS. 

At the time of his graduation in 
1931 South Africa was in the throes of 
the Great World Depression. The com
mercial stagnation which accompanied 
the depression severely affected the 
legal profession, especially the Bar. 
Many talented advocates left the Bar or 
moved from the Cape Bar; and many 
young law graduates sought employ
ment outside the profession. Louis was 
one of the latter. He took up an appoint

. ment as legal adviser to the Cape Town 
City Council, a position which he held 
until 1936. The experience which he 
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gained in this period provided him with 
an expertise in Municipal Law which 
stood him in good stead in his later 
career. 

By 1936 economic recovery had 
succeeded the depression and Louis 
decided to join the Cape Bar. After a 
brief spell as a judge 's registrar he did so 
and soon built up a busy and thriving 
practice. His progress at the Bar can be 
measured by the fact that after only 
twelve years of practice he took Silk 
and, in doing so, joined the formidable 
ranks of such men as Mars, Ogilvie 
Thompson, Duncan, Bloch and Beyers. 
That was in July 1984. But, as was so 
often the case with able senior counsel 
in those days, he was not destined to 
reap and enjoy the benefits of senior 
practice for long and less than two years 
later (in April 1950) he accepted an invi
tation to act as a Judge of the Cape 
Provincial Division. This acting ap
pointment led to, and virtually merged 
with, a permanent appointment in 
September 1950. 

At the Bar Louis enjoyed a wide 
and varied practice. The work of an 
advocate seemed to come easily to him. 
And he appeared to be equally at home 
in court work (including both trials and 
legal argument) and in giving advice in 
chambers. He was a fine and 
knowledgeable jurist. He was gifted 
with a great fluency and felicity of 
expression and could be extremely per
suasive in argument. He had the ability 
to reach quickly to the core of any mat
ter and to see the essential issues, factu
al and legal, in the case. He then con
centrated on these issues and eschewed 
irrelevancies. I overlapped with Louis 

at the Cape Bar for a mere two years, 
but soon became familiar with his great 
talents as a barrister through a certain 
amount of court reporting which I did at 
the time. He was, in modern parlance, a 
role model for any youngster starting at 
the Bar. 

In 1940 there appeared, under the 
co-authorship of Dr TE Donges and 
Louis van Winsen, a book entitled 
Municipal Law, with special reference 
to the Cape Province. I do not know 
when Eben Donges and Louis started on 
their work but judging from its 732 
pages of text, it must have been soon 
after Louis started at the Bar, if not 
before then. Experience and knowledge 
gained as legal adviser to the Cape Town 
Municipality was unquestionably of 
great assistance to him in the writing of 
this work. The book immediately 
became a standard work on the subject 
and in due course (in 1953) a second 
edition was published. I have no doubt 
that it brought Louis a substantial 
amount of work in this field of the law 
while he was at the Bar. 

Louis' career on the Bench may be 
summed up as follows. He continued as 
a puisne Judge on the Cape Provincial 
Division until July 1960 when he was 
appointed to act on this Court. He con
tinued to do so until his permanent 
appointment as a Judge ofAppeal a year 
later. Unfortunately ill-health cut short 
his tenure of this office and, acting on 
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medical advice not to remain in 
Bloemfontein, Louis relinquished his 
seat on the AD and returned to the CPD 
as a puisne Judge at the end of 1962. As 
it happened the Judge President of the 
CPD was on long leave during the first 
half of 1963 and in his absence Louis 
acted as Judge President. I remember 
this particularly well because it coincid
ed with my initial spell as an acting 
Judge in the CPD. In fact the very first 
case in which I sat as an AJ was a full 
bench appeal in a tax matter, presided 
over by Van Wins en AJP (the remaining 
member of the Court being Diemont J). 
The case, Smith v CIR, dealt with the 
effect of the then section 90 of the 
Income Tax Act upon a tax avoidance 
scheme and later came before this Court 
(see 1964 (1) SA 324). I had the great 
advantage of having recently advised on 
the section as junior to one of the great 
tax experts of the time, Graeme Duncan 
QC; and with all the brashness of youth 
I succeeded in persuading Louis to my 
way of thinking in the case. (Marius 
Diemont took the same view from the 
start.) Fortunately our judgment was 
upheld on appeal. 

Louis continued as a puisne Judge 
of the CPD until his retirement upon 
reaching the statutory age of 70, at the 
end of 1979. During this period he 
acted for short spells on the Appellate 
Division on a number of occasions and 
in 1973 he again acted as Judge 
President of the CPD. 

As a Judge of first instance Louis 
was a joy to the Bar. He brought to the 
task ofjudging all the qualities of advo
cacy to which I have referred, particu
larly incisiveness of thinking, a gift for 
legal analysis, where necessary skill in 
research (and in this connection my 
brother Joubert has reminded me, by 
way ofexample, of the case ofHoffa NO 
v SA Mutual Fire and General 
Insurance Co 1965 (2) SA 944 (C), and 
a facility for lucid expression. 
Language is, after all, the core sub
stance, or the basic fabric, of the law; 
and Louis was expert in its use, whether 
it be English or Afrikaans. Other quali
ties came to the fore in Louis, the puisne 
Judge. The first was efficiency. Louis 
was quick and efficient in all that he did. 
He hated the converse qualities of dila
toriness and mismanagement. As a trial 
Judge he took charge of the case, and 
without impinging at all on the rights of 

the parties to a fair hearing, saw to it that 
the judicial process proceeded with due 
expedition. He was impatient of time
wasting or delaying tactics and in this 
regard did not hesitate to speak his 
mind. The same applied to legal argu
ment that was off the mark or without 
real substance. 

At the same time Louis was, as a 
Judge, courteous, independent, fair and 
devoid of bias. He was always open to 
persuasion and would debate issues with 
a kind of cold objectivity which I always 
admired. This does not mean that he did 
not feel strongly about justice and the 
law and the need to bring the two togeth
er; indeed he did. I never came across a 
party, or counsel for that matter, who did 
not feel that in a case before Louis he 
had not had a full, fair and just hearing, 
whatever the result. 

But in this model of efficiency 
there lurked an impish sense of humour, 
which often bubbled to the surface in 
Court. I could quote several examples. 
One that comes to mind is the case of an 
advocate (who shall be nameless) 
appearing before Louis in motion court 
in an undefended divorce shortly after a 
legislative innovation whereby sole cus
tody or sole guardianship could be 
awarded a parent. The plaintiff in this 
case was claiming one of these and 
counsel was making what was known 
colloquially as 'a meal of the case', 
pausing a couple of times during the 
plaintiff's evidence to inform the Court 
that he wasn't quite sure what evidence 
should be led in substantiation of this 
claim. Louis on each occasion indicat
ed that counsel should take his own 
course. When counsel made the same 
intimation to the Court for a third time 
Louis responded tartly: 'Mr So-and-so, 
if you can't decide what evidence to lead 
I would suggest that you consult a good 
attorney!' 

Louis desire for efficiency led him, 
I think, to take an interest in court pro
cedures. In 1954 there was published a 
new work The Civil Practice of the 
Superior Courts of South Africa by 
Joseph Herbstein (a judicial colleague 
on the CPD) and Louis van Winsen. 
This, too, became a standard work and I 
believe that the fourth edition is current
ly in the course of preparation. In 1958 
when the Government appointed a com
mission to enquire into and reformulate 
the Rules of Court Louis was chosen to 

chair that body. The re-commendations 
of the Commission form the basis of the 
present Uniform Rules of Court. 

I was privileged to be a colleague of 
Louis' for eleven years on the CPD and 
also during his occasional spells of act
ing duty on the Appellate Division after 
I became a permanent member of this 
Court in 1974. In this capacity I learned 
to appreciate what a fine team man 
Louis was; what a heavy workload he 
generally carried, without apparent 
stress, and certainly without complaint; 
and, during his terms as Acting Judge 
President in the Cape, what an efficient 
organizer he was. It was a greaty pity 
that his skills in this capacity could not 
have been put to more permanent use. 
Moreover, Louis was such a vital, artic
ulate and charming a person that sitting 
with him in a case was, I always found, 
an exhilarating and enriching experi
ence. 

After his retirement Louis main
tained his links with the law. He acted 
on the Appellate Division in 1980, 1981 
and 1982 and he served at various times 
on the Courts of Appeal of Swaziland, 
Lesotho and the Ciskei. For a number 
of years (1983-1989) he was chairman 
of the South African Media Council. In 
this capacity he displayed a firm com
mitment to press freedom. Shortly after 
his death there appeared a leader in the 
Cape Times under the heading 'A fight
er for the Press', portion ofwhich reads: 

'The public has lost a stalwart 
defender of one of its major freedoms 
with the death of Mr Justice Louis van 
Winsen over the weekend.' 

Of Louis tenure of the office as 
chairman of the Media Council the 
leader continues: 

'From the beginning he saw his role 
and that of the council as partners of the 
press rather than its punishers, and 
quickly won the media's co-operation in 
maintaining standards. It was during 
this period that the Nationalist govern
ment made ever-more drastic inroads on 
press freedom, and Mr Van Winsen 
found himself in direct conflict with the 
then main ministerial censor, Home 
Affairs Minister, Stoffel Botha. 
Eventualty Mr Botha had the power, in 
terms of new regulations, to close down 
publications without having to state any 
reasons or to grant a hearing to affected 
parties. The Media Council chairman 
fought this and succeeding measures 
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with great outspokenness, and the high 
regard in which he was held, even by 
those who opposed his views, con
tributed to some of the regulations being 
withdrawn or toned down. 

Outside the law Louis interests 
were wide and varied. He was a lover of 
the open air and also of the arts. He was 
a devoted family man. He played an 
important leadership role in many 
aspects of community life. Some detail 
of this was given by Mr Justice 
Friedman, the Judge President of the 
Cape Provincial Division in a tribute 
delivered in court on 21 April 1995. I 
do not propose to enlarge further upon 
this aspect, save to say that these inter
ests resulted in Louis and his charming 
wife, Pat, having a large circle of friends 
who, together with us in the law, will all 
feel a great sense of loss at Louis' pass

ing. 
To Pat and their daughters, Juliet, 

Ingrid and Louise and their respective 
families we convey our sincere sympa
thy and our sense of the great contribu
tion which Louis made to the adminis
tration of justice in South Africa." 

Friend and Yachtsman 

In the words ofHS McKenzie SC, a per
sonal friend, Louis van Winsen was an 
outstanding judge who had a whole
some, common-sense approach to the 
law. In one of his early judgments in the 
case of Ntanjana v Vorster and Minister 
ofJustice 1950 (4) SA 398 (C) at 406 
which dealt with the question of self
defence he made the following state
ment: 'The court must be careful to 
avoid the role of the armchair critic wise 

JUDGE HAROLD BERMAN 


A tribute to the late Judge Harold Berman delivered by Judge Edwin King of 
the Cape Bench. 

"Harold Berman served with distinc
tion in the Second World War. After 
com-pleting his education at the 
University of Cape Town he joined 
the Cape Bar soon establishing him
self, mainly in the motion court. His 
success continued after he took Silk; 
at the time of his appointment to the 
Bench he was holding down a sub
stantial practice in commercial and 
company law. 

He took to the judicial office as to 
the manner born; all the necessary 
qualities were there. First and per
haps foremost he was a tremendously 
hard worker. If credence is to be 
given to the outrageous canard that 
the Bench is comprised of worka
holics and total abstainers, then 
Harold was pre-eminent in the former 
category. 

He was driven by a powerful 
sense of duty which in turn was 
fuelled by his great love for the law. 

. 	He was the law's master and also its 
servant. He was endowed with an 
encyclopaedic memory of case law 

together with an instinct for justice 
and fairness. He had a fine sense not 
only of the majesty of the law but also 
of the dignity of the court. 

'A JUDGE is an administrator of 
justice, he is not merely a figure
head, he has not only to direct and 
control the proceedings according 
to recognised rules of procedure, 
but to see that justice is done.' 
Rv Hepworth 1928 AD 265; 277. 

Harold was certainly no figurehead. 
He lived by the rules and expected 
similar observance from others 
because he believed that this was nec
essary for justice to be done and to be 
seen to be done. 

He was a gregarious soul; he 
enjoyed the social intercourse 
between colleagues, presiding over 
the coffee club which met every 
morning in his chambers and at which 
were discussed great affairs of state, 
such as the inadequacy of judges' 
salaries and the imperfections of 

after the event, weighing the matter in 
the secluded security of the Court 
room'. Those of us who were young 
advocates in the fifties frequently quot
ed from this case in our pro Deo 
defences. 

Judge Van Winsen was never an 
armchair critic. He was never aloof and 
was always able to understand and mix 
with his fellow man and understand his 
weaknesses. I had the pleasure of serv
ing with him on many committees in the 
sailing world and his views were always 
down-to-earth, practical and respected. 

Louis and his wife, Pat, were out
standing as host and hostess and loved 
being surrounded by family and friends. 
He was a great gentleman and in the 
words of Kipling one of those rare indi
viduals who could 'walk with kings nor 
lose the common touch'." 0 

counsel. 
There is so much more that one 

could say about Harold - he was 
indeed a man of many parts. This 
short tribute would be deficient with
out reference to the number of people 
in all walks of life who sought and 
received his advice, for he was a man 
of worldly wisdom and common 
sense, always ready to help others, 
because he cared for people. 

Harold was a fine man, an exem
plary judge, a revered colleague and a 
true friend. He will be greatly 
missed." 0 
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