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W e have recently completed one 
fascinating year serving on the 

Judicial Service Commission as re
presentatives of the advocates' profes
sion. The experience has been greatly 
rewarding, involving as it did, navigat
ing uncharted waters. The establish
ment of the Commission marked a 
sharp and decisive break with the past 
mysterious ways of appointing judges. 
Gone are the days when, in some 
cases, the sole reason for such 
appointments was the repayment of 
political debts. Although the new pro
cedure is not perfect, it is a marked 
improvement upon the secret process 
of yore. 

The Commission as presently 
composed is a mixed bag comprising 
no less than seven interest groups, 
namely the judiciary (3), the Minister 
of Justice (1), law schools (1), the 
advocates' profession (2), the attor
ney's profession (2), senators (4), 
presidential appointments (4) - mak
ing a total of 17. The Commission is 
dominated by lawyers, in that, only 
two of its members - one senator and 
one presidential appointee - are not 
lawyers. Of the 15 lawyers 10 have 
been or still are practising advocates. 
When considering matters specifical
ly relating to a Provinsial Division of 
the Supreme Court the Judge 
President and the Premier of the rele
vant province sit on the Commission 
as members. In practice, the 
Commission represents widely diver
gent views and perspectives. 

The main functions of the Com
mission are to make recommendations 

. regarding the appointment, removal 
from office (on the grounds of mis
behaviour, incapacity or incompe

tence), term of office and tenure of 
judges of the Supreme Court; to make 
recommendations regarding the 
appointment of six judges of the 
Constitutional Court and the filling of 
vacancies in the office of said six 
judges; making recommendations 
with regard to the appointment of the 
President of the Land Claims Court 
and the furnishing of names out of 
which the other judges of the said 
court may be appointed; to make re
commendations regarding the removal 
from office of judges of the 
Constitutional Court (on the same 
grounds as mentioned above) and to 
advise the national and provincial 
governments on all matters relating to 
the judiciary and the administration of 
justice. It is also the function of the 
Commission to make recommenda
tions with regard to the President of 
the Constitutional Court but that duty 
will only apply to the second appoint
ment to that office. 

The Interim Constitution pre
scribes that in submitting recommen
dations for the appointment of judges 
to the Constitutional Court the 
Commission shall have regard to the 
need to constitute a court which is 
independent and competent and repre
sentative in respect of race and gen
der. In discharging its functions in 
this regard the Commission recom
mended the appointment of four black 
and four white men and one black and 
one white woman. Of these the State 
President appointed one black man 
and three white men as well as the two 
women. 

One of the first issues to confront 
the Commission was whether or not 
interviews for all judicial appoint

ments should be held in public. After 
vigorous debate and a sharp differ
ence of opinion it was decided that the 
hearings for appointments to the 
Constitutional Court would be con
ducted in public subject to the same 
rules as ordinarily apply to court pro
ceedings. In the view of all if not 
most members of the Commission and 
other commentators those hearings 
were a great success. The public were 
treated to the spectacle of candidates 
for high judicial office having to "sing 
for their supper". South Africa also 
came to know why a particular judge 
in his long and illustrious career had 
not imposed a single death sentence! 
For us the experience was also an eye 
opener in that it exposed the wealth of 
latent legal talent in South Africa. On 
the debit side, however, it revealed 
that such distribution was skewed in 
terms of race and gender. 

With regard to the interviews of 
candidates for appointment to the 
Supreme Court, and particularly as a 
result of strong feelings on the subject 
expressed by the organised Bar and 
the established judiciary, these were 
initially held in private. However, 
after hearing during interviews from 
the mouths of senior judges, advo
cates, attorneys and academics that 
they were in favour of open hearings 
and after further deliberations, the 
Commission decided to open them to 
the public as well. Judging by some 
sentiments expressed a the recent 
Annual General Meeting of the GCB 
in Cape Town it seems that some 
members of the Bar are still unhappy 
about the publicity attendant upon the 
selection process. We have no doubt 
that those concerns will be seriously 
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addressed by the Commission in the candidate's curriculum vitae, com woman (Judge Mailula) and one ofthe 
ongoing evaluation of its functions ments by the candidate's sponsor, black persons (Judge Desai) were 
and procedures. comments from various constituen senior juniors. Amongst the white ap

An issue which seems to have cies and, at times, even the public, pointments was a senior attorney 
given rise to some public debate is the impressions gained at the interview, (Judge Wunsh). Not all the appoint
role played by the interviews in the personal knowledge of the candidate ments went down well with some sec
Commission's selection process. Our by any member (which must be and is tors of the public and organised pro
collective experience has been that the invariably disclosed) and a full ex fession but we are certain that we 
interviews themselves have been change of views during deliberations speak on behalf of the Commission 
extremely useful, particularly lately in an endeavour to achieve consensus. when we say that the best available 
when the Commission has been fur The State President has thus far, candidates were appointed. 
nished with helpful inputs from vari on the recommendation of the A major task that lies ahead will 
ous constituencies including the well Commission, appointed three judges be the giving of advice on the pro
researched written comment from the to the Appellate Division of the posed rationalisation of the court 
chair of the GCB. Questions put to Supreme Court, 13 to the Provincial structures once the Hoexter 
the candidates by individual members and Local Division of the Supreme Commission has submitted its report. 
of the Commission do not necessarily Court, and the President of the Land In conclusion, the Commission 
reflect the views or attitudes of the Claims Court. We are now beginning has not yet been called upon to estab
Commission. Moreover, the inter to see a slow and incremental change lish if any of the sitting judges have 
views themselves are not necessarily in the profile of the South African been rendered unfit for office "on the 
decisive or material - the Commission judiciary at Provincial and Local grounds of misbehaviour, incapacity 
comes to a decision after taking into Division level. Nine black persons, or incompetence". We express no 
account all relevant considerations including one academic, one woman view whether any of this could possi
and information before it, including, and one attorney have been appointed bly apply to any of the judges that we 
but not confined to the contents of the to the Supreme Court Bench. The know! 0 

AAN MEDEWERKERS 

Lesers word uitgenooi om artikels en briewe aan die Redakteur vir publikasie in Consultus te stuur. 'n 8ydrae 
word vir publikasie oorweeg met dien verstande dat die Redakteur dit aan die Redaksiekomitee voorle vir eval
uering en die manuskrip ter wille van stilistiese konsekwensie, helderheid , taalkundige juistheid, samehang of 
letterkundige sierlikheid mag verander. 'n Honorarium word betaal vir bydraes wat in Consultus gepubliseer 
word. Dit word aanvaar dat die bydraes oorspronklik is en nie ook elders voorgele word vir publikasie nie. 

TO CONTRIBUTORS 

Readers are invited to send articles and letters to the Editor for publication in Consultus. A contribution is con
sidered on the basis that the Editor may submit it to the Editorial Committee for evaluation, and may alter the 
manuscript in the interests of stylistic consistency, clarity, grammatical correctness, coherence or literary ele
gance. An honorarium is paid for contributions which are published in Consultus. It is accepted that manuscripts 
are original and have not been offered for publication elsewhere. 

THE DEVASTATINGLY GOOD ADVOCATE 

"I turn to counsel who is devastatingly good. On the face of it there should be no difficulty. Counsel does all the right 
things. He is lucid, moderate, reasonable. He claims no more than is fairly arguable, he throws away his bad points with
out waiting for them to be seriously challenged, and he gives full weight to the advice that Lord Greene used to give: 
'Always get your case on its feet on the merits before you turn to the law.' He does eveything right, and superbly well. 
How then does he pose any problem to the judge beyond that of assessing the quality of his case? For the argument is 
entirely the product of counsel, and in no way that of the judge; all the judge has to do is to weigh and test and appraise 
what another has done. It was Piero Calamandrei who provided a succinct answer some 30 to 40 years ago: 'A lawyer 
should be able to suggest the arguments which will win his case so subtly to the judge that the latter believes that he has 
thought of them himself.' The danger is thus nearly the same: the judge is in peril of being over-persuaded by what he 
believes (though in this case erroneously) to be his own arguments. 1 know of no remedy save that of a well-developed 
sense of awareness, and taking the opportunity of standing back from the case so that the impact of advocacy can melt 
away. Sometimes the discipline that comes from reserving judgment and putting pen to paper is needed; at other times 

•no more may be required than to take the opportunity of sleeping on it that a timely overnight adjournment may pro
vide; and in some cases the mere recognition of the problem will suffice to solve it": Sir Robert Megarry V-C Judges and 
Judging. The Child & Co Lecture, delivered on 3 March 1977, pp 16-17. 0 
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