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I
t is a difficult task to have to speak 
at the end of a full and fascinating 
day such as we have enjoyed today, 

but it would be wrong for us to leave 
this conference without some view of 
what lies ahead for the Bar. I will 
endeavour to address the topic as 
briefly and as painlessly as possible. 

Originally the Bar Conference 
was scheduled to take place at Easter 
in 1994. It was postponed because 
not only the Bar but the whole of 
South Africa was engaged at the time 
in a far more important activity, 
namely the introduction of democracy 
to this country. With that has come 
what to some seems to be a tidal wave 
of change and to others a mere trick
le. At times we could be forgiven as 
ordinary citizens for feeling that we 
are caught up in a constant ebb and 
flow best described in Macaulay's 
words where "Those behind cry 'for
ward' and those before cry ' back! "'. 
Uncertainty seems to be the order of 
the day. 

On the other hand the effect of the 
postponement of the conference is that 
it takes place at a significant time in 
the history of the Bar. We have just 
held our 50th Annual General 
Meeting and as we reflect on those 50 
years we see an organisation which 
for most of us has provided stability, 
established structures within which to 
order our daily lives and a satisfacto
ry base from which to pursue the pro
fession of our choice. I am painfully 
aware from my discussions with 
advocates all around the country and 
at this conference that there is a feel 
ing amongst many that these things 
which we have valued are under threat 
of being swept away in the tides of 
change that sweep our country. 

Such fears are understandable in 
times of uncertainty. Let me try and 
address them. Firstly, it is curious that 
this spirit of uncertainty should arise 
at a time when the Bar is enjoying 
massive interest and substantial 

. 	 growth. In the last calendar year over 
100 new members joined the various 
societies of advocates around the 
country. Every pupil intake makes it · 
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clear that the Bar is a growing body, 
not a dying one. What is even more 
interesting and exciting as we look to 
the future is that the composition of 
the Bar is undergoing significant 
change from the traditional picture of 
an all white, all male profession. In 
the past 20 years whilst the Bar has 
expanded two and a half times, the 
number of black and women mem
bers has expanded by more than ten 
times. In the last ten years when the 
Bar has slightly less than doubled in 
size the number of black and women 
members has quadrupled. I do not by 
any means suggest that the situation is 
yet satisfactory but these are at least 
modest signs of progress in the right 
direction. 

The growth in our own Bar is 
unsurprising. In every country in the 
world which is heir to the tradition of 
a specialist profession of advocates 
whether or not established by law and 
in most cases it is not - the trend in 
recent years has been towards the 
expansion and strengthening of the 
Bar. In every state of Australia inde
pendent Bars acting exclusively as a 
referral profession of litigation spe
cialists are flourishing. Most remark
ably such a Bar has been established 
in the past 35 years in Western 
Australia and flourishes in the soil of 
a traditionally fused profession. In 
New Zealand the legal profession has 

always been fused but from a position 
20 years ago where only 20 individu
als practised as barristers the rapid 
growth in the amount of litigation has 
brought about a rapid expansion of 
the separate Bar. It now accounts for 
eight percent of all lawyers in New 
Zealand - some 500 in all. 

I could continue to give examples 
from across the world but it is unnec
essary to do so. The point is simply 
that the Bar can grow and flourish 
without any need for statutory protec
tions or exclusive rights of audience. 
It does so on its own merits and 
because it is recognised in the mar
ketplace that litigation is a highly spe
cialised activity which requires high
ly specialised skills. These skills can 
best be acquired and honed as - with 
any skills - by practising and devel
oping them in full-time practice at the 
Bar. 

Whatever the changes that may lie 
ahead in South Africa nothing can 
deprive any individual member of the 
Bar of his or her skills as a litigator. 
The survival of our profession 
depends upon our ability to put those 
skills to work in the service of our 
clients. That is I believe our strongest 
safeguard. 

The subject of advocacy skills 
leads one naturally to the topic of 
advocacy training. During the 1970s 
and early eighties we established our 
compulsory pup illage system and the 
system of Bar examinations. Since 
then these have been consolidated, but 
not developed further. In this we have 
lagged behind developments in many 
other countries. Fortunately advice 
and assistance is available to us and 
we are involved in establishing a more 
formal programme of advocates' 
training not only for pupils but for 
existing members who wish to make 
use of it. In doing this we are partic
ularly concerned to assist those whom 
the history of this country has left dis
advantaged. We have a two-fold duty. 
On the one hand we owe a duty to the 
public to try and ensure that the advo
cates who represent them are 
equipped with the requisite skills to do 
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so properly. We also owe a duty to 
those who are our members and wish 
to become our members to afford 
them every opportunity to acquire the 
skills they will need to practise suc
cessfully at the Bar. I am determined 
that we will discharge those duties. 

Returning for the moment to the 
pessimists - and in any situation of 
change there are vastly more pes
simists than optimists - there is a 
concern frequently expressed about 
the impact of the extension of rights 
of audience in the superior courts to 
attorneys. Some at least of the 
doomsday scenarios that have been 
put to me over this topic in recent 
months lead me to believe that there 
are members of the Bar who have 
nightmares of returning to their cham
bers one day and finding that every 
brief has been washed away on an 
ebbtide marked Rights of Audience. 
Perhaps the difference in views which 
have manifested themselves over the 
years between the coastal and the 
inland Bars on this question arises 
from the fact that the coastal Bars are 
aware that for every outgoing tide 
there is also an incoming tide! More 
seriously, let us be practical about 
this. Only a handful of favoured 
advocates can claim that they arrived 
at the Bar and stepped into a tailor
made Supreme Court practice. Most 
of us were compelled to trudge around 
a bewildering variety of magistrates' 
courts - criminal and civil - painful
ly establishing the basis of our prac
tices. The curious feature which is so 
often over-looked in these doomsday 
scenarios is that we were sent there by 
attorneys who were entitled to appear 
there themselves. At a more senior 
level every day members of the Bar 
are appearing before tribunals such as 
Industrial Courts, arbitrators, Boards 
and Commissions before which attor
neys have an unfettered right of 
appearance. Nonetheless they choose 
to send advocates there because the 
advocate offers to the litigant the 
forensic skills which he or she 
requires. 

None of this is changed by alter
ing the rules governing the rights of 
appearance in the Supreme Court. 
Eighty percent of attorneys in South 
Africa practise in small firms with 
only a handful of partners - I am told 
three or less. Those attorneys will 
continue to provide the bread and but
ter for members of the Bar. 

We must not forget as well that the 
. scope for the exercise of forensic skills 
in South Africa is expanding, not con
tracting. In the past year we have seen 
the emergence of constitutional litiga

tion. There can be no doubt that this 
will grow enormously in the same 
way as labour litigation has grown in 
the past ten years. In the field of 
labour law the enactment of the new 
Labour Relations Act provides great 
opportunities for members of the Bar 
to act as mediators and arbitrators. 
Our intention is as part of our devel
opment of proper training pro
grammes that every advocate who 
comes to the Bar will be trained to act 
as mediator or arbitrator in labour 
matters. This is an opportunity which 
we should grasp, not only to provide 
work for ourselves, but to meet an 
important public need in this country 
and to help make one of the most 
important pieces of legislation enacted 
by the new Parliament work in prac
tice. 

My vision for the future is there
fore a positive one. If I would sound 
a note of warning it is this: However 
difficult it may be to shake ourselves 
from this mind set a vision which is 
confined to the mere survival of our 
profession is fatally flawed and will 
sooner or later lead to our demise. We 
need to recognise that institutions such 
as the Bar do not exist in a vacuum. 
They exist and function in a particular 
social, political and cultural milieu. 
Any institution that seeks to cut itself 
off from the environment in which it is 
functioning at the same time cuts off 
its own life support system. 

That imperative means that the 
Bar cannot afford not to be involved 
in the changes which are happening in 
this country. That does not mean that 
the values which we cherish and the 
traditions of which we are proud need 
to be sacrificed. It does mean, how
ever, that we must see them for what 
they are - foundations on which to 
build a new and better future - not 
relics to be preserved in the museum 
of our imagination. 

One of the fundamental pillars on 
which the new South Africa is being 
built is that of access to justice. This 
should resonate favourably in the ears 
of every lawyer. But it is not enough 
for us to pay lip service to the ideal, 
whilst devoting ourselves to an exclu
sive type of practice which makes no 
contribution to the overall provision 
of access to justice. Already there are 
signs that our Bars recognise this. 
New ideas concerning the provision of 
legal aid and legal assistance are 
being considered at different Bars. We 
look forward to the restructuring of 
the legal aid system in South Africa 
and I know that the Minister of Justice 
is looking for a significant input from 
the Bar in this regard. Initiatives are 

underway to explore different forms 
of alternative dispute resolution and 
to make these more widely available 
to the public. The training of advo
cates as mediators and arbitrators, 
which I have already mentioned, will 
help to bring justice to the arena of 
labour relations. 

Apart from these initiatives we 
must also examine our own habits and 
practices. Do they facilitate or hinder 
access to justice? There is already 
some debate on this topic but I believe 
that it must be taken further within the 
Bar. On one thing, however, I am clear. 
The essential nature of the profession 
of advocate is that it is a referral pro
fession. There is room for debate as 
to whether the ranks of those who can 
refer work to counsel should be 
expanded. We need to recognise, 
however, in the face of calls for direct 
access by the lay public to members of 
the Bar that such a change fundamen
tally destroys the nature of the profes
sion of an advocate. If it is our con
clusion that that is the way we should 
go then it is inevitable that we will be 
brought under the same umbrella as 
attorneys. That is not I believe the 
path that we should follow. 

We have heard from Professor 
Ogletree about the right to counsel. 
The development of human rights 
jurisprudence across the world has 
concluded that justice is best served by 
skilled legal representation on each 
side of the issues in a particular dis
pute be it criminal or civil. The quali
ty of the Bench is in a large measure 
dependent upon the quality of those 
who appear before it. In a country 
such as ours which is painfully lack
ing in skills in every area it would be 
a serious mistake at this time to 
undermine the basis upon which the 
South African Bar has been able to 
develop and provide a repository of 
forensic skills. 

My vision for our future is there
fore one where the essential nature of 
the advocates' profession as a special
ist referral profession able to bring 
expertise, objectivity and high quality 
legal skills to bear in the interests of 
its clients will continue, shall contin
ue, and must continue. It is a future 
where the Bar responds positively to 
the challenges of providing sufficient 
and adequate access to justice for all 
the people of South Africa. It is a Bar 
which will increasingly and rapidly 
alter its composition to reflect to a far 
greater degree the composition of the 
population of South Africa. My chal
lenge to you is to share that vision and 
make it a reality. 
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