
Constitutional Principles and Practical Solutions 

to Implement the Right to Counsel in South Africa 


I 'm honored to be invited to speak at 
the National Bar Conference, and to 

share my views on some of the practi
cal issues facing the South African 
legal system. This conference could 
not have been planned at a more 
appropriate time. The year 1995 has 
been important in South African legal 
history. The South African 
Constitutional Court, reflecting bril
liance, diversity, and vision, has 
embarked on a course of events that 
will likely influence jurisprudential 
developments throughout the world. 
By taking on difficult issues such as 
the death penalty, the right to counsel 
for the unrepresented accused, the 
legality of coerced confessions, and 
limitations on the powers of South 
Africa's government, the Consti
tutional Court offers much hope, and 
faces many challenges. In my remarks 
today, I intend to add to that chal
lenge, by pushing for the full devel
opment of a constitutional right to 
legal counsel for all of South Africa's 
thousands of unrepresented accused, 
and to propose concrete measures to 
implement this right to counsel. 
Finally, I will offer my perspective on 
what appears to be an intractable 
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problem - offering full and adequate 
legal education to South Africa's 
Black law students and proposing at 
least one potential benefit of such an 
ambitious program - the provision of 
legal representation to thousands of 
unrepresented, or underrepresented 
South Africans, and the transforma
tion of the South African legal system 
as we know it. 

The Necessity for the Right to 
Counsel 

In 1988, a black South African named 
Paulus Mthwana was arrested for 
breaking into a house in Durban, 
South Africa. He was charged with 
house-breaking with intent to steal. 
When asked by the magistrate 
whether he required the services of a 
lawyer, Mthwana replied that he 
would engage an attorney if he were 
released from custody to consult with 
his relatives and to raise the necessary 
funds. The magistrate, however, 
refused to lower bailor release 
Mthwana on warning, but asked the 
prosecutor to assist Mthwana in find
ing legal representation. The prose
cutor contacted the Legal Aid Board 

on Mthwana's behalf, but the request 
for free legal assistance was denied. 
When Mthwana returned on the day 
of trial unrepresented, the magistrate 
asked him again whether he wished to 
hire an attorney; Mthwana replied that 
he needed a lawyer, but could not 
afford one. Although Mthwana had a 
criminal record and would likely face 
imprisonment if convicted, the magis
trate required Mthwana to stand trial 
without the aid of a lawyer. A mini
mally skilled lawyer would have been 
able to cross-examine the state 's wit
nesses on several grounds. A lawyer 
could have questioned and perhaps 
raised doubts about the reliability of 
the fingerprint expert by detailed 
cross-examination on the process of 
lifting prints, the production of 
enlargements, the identification of 
points of similarity between the lifted 
prints and those of the defendant, or 
any points of difference that may 
have existed. A lawyer also would 
have been able to challenge the qual
ifications of the police witnesses 
and the reliability of the fingerprint 
field as a whole. Cross-examination 
of the complainant could have 
revealed an inability to identify the 

Michael Kuper SC (left), Malcolm Wallis SC, Prof ~~"..,;,:"'II'::.,.-li~.'r...r 
Charles Ogletree, Minister of Justice Dullah 
Omar, and Johann Gautschi SC, Convenor of the 
Conference 

CONSULTUS, NOVEMBER 1995 98 



defendant and could have elicited 
information about the number of other 
people who could have touched the 
microwave. Such questioning could 
have cast doubt on the state's evidence 
and bolstered an alibi defense. 

Paulus Mthwana was able to do 
none of this. The magistrate 
informed him of his right to cross
examine the state's witnesses, and 
then explained to him the purposes 
and general procedures of cross
examination. However, with no expe
rience or training, Mthwana's attempt 
was a failure. His cross-examination 
of the complaining witness consisted 
of "two wholly irrelevant questions" 
which an appellate court later deemed 
"altogether futile". When testifying 
on his own behalf, Mthwana even 
conceded on cross-examination that 
the fingerprint expert must have been 
correct. 

Mthwana's conduct of his own 
defense was marred by other errors 
that only an amateur would make. He 
called an alibi witness to testify that 
Mthwana had been at school on the 
date in question, but asked the wit
ness about the wrong month. He also 
attempted to call a teacher from the 
school to corroborate his alibi, but 
was unable to secure the witness's 
presence in court. Mthwana men
tioned his own criminal record with
out understanding the effect of prior 
convictions on sentencing, and his sis
ter testified about Mthwana's person
al background without any instruc
tion about relevant mitigating factors. 
Mthwana was convicted and sen
tenced to two years in prison. 

S v Mthwana has a close factual 
counterpart in the United States crim
inal justice system. In 1961, Clarence 
Earl Gideon was charged with having 
broken and entered into a pool room 
with intent to commit a misdemeanor. 
Like Mthwana, Gideon requested that 
he be provided a lawyer because he 
was too poor to hire one. The trial 
judge found that although Gideon 
was poorly educated the court could 
not appoint counsel to assist him 
because he was not charged with a 
capital offense. The judge therefore 
forced Gideon to defend himself at 
trial. 

The principal evidence against 
Gideon was the testimony of one eye
witness who identified Gideon as the 
man seen in the Bay Harbour pool 
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room near the cigarette machine from 
which money had been taken. 
Gideon was sentenced to five years in 
pnson. 

Mthwana and Gideon bear more 
than a factual likeness. The legal 
underpinnings of the right to counsel, 
as it existed in each country at the 
time of each decision, were strikingly 
similar as well. In South Africa, the 
Criminal Procedure Act mandated 
that "[a]n accused shall be entitled to 
be represented by his legal adviser." 
South African courts, however, con
strued this right as imposing a pro
scription of the state from restricting 
access to a lawyer, rather than as an 
obligation to provide counsel. 
Although one appeal court held that 
lawyers must be provided to indigent 
defendants at the state's expense under 
special circumstances, most courts 
rejected this rule, withholding the 
right even in capital cases. 
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The United States Constitution also 
guarantees the right to counsel in 
criminal trials. Prior to Gideon, how
ever, the right was only guaranteed to 
defendants charged with serious or 
capital crimes, or in cases that pre
sented special circumstances, such as 
the defendant's illiteracy, that threat
ened the right to a fair trial. Thus, in 
both the United States and South 
Africa, defendants like Mthwana and 
Gideon - who were poor and unedu
cated but presented no "special cir
cumstances" - were left to defend 
themselves in the courtroom. 

In the United States, Clarence 

Gideon 's case prompted a monumen
tal shift in right-to-counsel jurispru
dence. In Gideon v Wainwright, the 
Supreme Court declared that Gideon s 
inability to conduct his defense with 
the effectiveness of even a minimally 
skilled lawyer was not a personal fail
ure, but an institutional one: "[I]n our 
adversary system of criminal justice," 
the Court declared, "any person haled 
into court, who is too poor to hire a 
lawyer, cannot be assured a fair trial 
unless counsel is provided for him." 
The Gideon Court noted that lawyers 
are necessities, not luxuries, and held 
that every defendant charged with a 
felony was entitled to free legal repre
sentation at trial, thereby opening the 
floodgates for the extension of the 
right to counsel to less serious cases 
as well as to the early stages of the 
criminal justice process and to 
nondiscretionary appeals. Gideon and 
its progeny revolutionized indigent 
defense in the United States, expand
ing the scope and size of appointed 
counsel programs and spurring the 
growth of public defender systems. 

Mthwana's case raised the same 
dramatic issue in South Africa about 
the consequences of an indigent 
accused appearing before a court 
without an attorney, but regrettably, 
did not generate a comparable judi
cial response. On appeal, the 
Appellate Division - then South 
Africa's highest court - held that indi
gent defendants do not have a right to 
be provided with legal representation 
at the state's expense. Although the 
court expressed high regard for the 
right to counsel, it concluded that 
South African constitutional, statuto
ry, and procedural law simply did not 
contemplate a positive obligation to 
provide counsel. 

Alternative Systems for Providing 
Counsel to the Unrepresented 
Accused 

The legal profession in South Africa, 
with its legal, political, financial, and 
moral resources, can and should, have 
the greatest impact on creating the 
right to counsel in South Africa. In 
my opinion, it is the concerted 
efforts of the legal profession 
which will, in large part, determine 
the successful implementation of 
the right to counsel. In deter
mining the ultimate scope of the 
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rigbt to counsel, three models should 
be considered. 

• The Super-Judiciary Model 

The super-judiciary model enlists the 
judge to act simultaneously as a neu
tral referee of the proceedings and as 
an advocate for the accused. Defense 
counsel is unnecessary because the 
judge strives to mitigate the possible 
unfairness of prosecuting an unrepre
sented criminal defendant. Upon 
entering a courtroom, every defendant 
is protected under this system. 
Furthermore, the system is inexpen
sive in that the state has already antic
ipated, and provided for, the salaries 
of the judges. 

Some maintain that the super-judi
ciary model presently exists in South 
Africa. For example, in S v Rudman, 
Judge Cooper argued that "[a ]t all 
stages of a criminal trial the presiding 
judicial officer acts as the guide of the 
undefended accused." Among other 
duties, the judge is to infonn the 
accused ofhis basic procedural rights, 
to assist a "floundering" defendant in 
his defense, and to "protect [the unde
fended accused] from being CTOSS

examined unfairly." Judge Cooper 
also noted that, in contrast to a tradi
tional accusatorial system, the presid
ing judicial officer in South Africa is 
"required to take a more active part" 
in protecting the interests of the 
defendant, "thereby, in some measure, 
redressing the disadvantage the unde
fended accused may suffer from the 
lack of legal representation." 
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Even if one were to grant the 
debatable assertion that South Africa's 
legal system is more inquisitorial than 
accusatorial, one would have to admit 
that defendants are shortchanged 
without legal representation. It is 
impractical to assume that judges 
would be able to protect the interest of 
defendants adequately, in part because 
of the restrictions on communications 
with the accused that virtually pre
clude confidential conferences 
between the defendant and the judge. 
Given the limitations on the time, 
energy, and resources of judges, the 
judiciary is systematically incapable 
of devoting the sort of attention to 
developing and refining the defense 
that an accused person deserves 

The range and magnitude of the 
protection that defense counsel pro
vides before, during, and after trial 
cannot possibly be achieved by judges 
serving as impartial finders of fact, 
nor should judges play such a role. As 
a result, the super-judiciary model is 
an inadequate substitute for actual 
representation of indigent clients. 
Further, the super-judiciary model at 
present is untenable given that the 
judicial system, in the eyes of many 
black criminal defendants, is a system 
lacking legitimacy. 

• The Counsel-on-Demand Model 

As an alternative, one might inter
pret the right-to-counsel provision 
of the South African Constitution in 
the same way that the Supreme 
Court currently interprets the Sixth 

Amendment to the United States 
Constitution requiring counsel in all 
cases in which there is a realistic like
lihood that the indigent accused will 
face a period of incarceration. 

In Gideon v Wainwright, the 
United States Supreme Court recog
nized that lawyers are indispensable to 
ensure a fair trial for the indigent 
defendant. Although initially inter
preted as applying solely to felonies, 
Gideon clearly called for the right to 
counsel in most criminal cases. In 
Argersinger v Hamlin, the Supreme 
Court extended the right identified in 
Gideon to all cases, including misde- . 
meanors, in which the accused faces a 
realistic likelihood of incarceration, 
despite objections that an expanded 
right to counsel would be both costly 
and time-consuming. 

In the wake of the considerable 
debate as to what organizational struc
tures and economic expenditures are 
necessary to implement Gideon, pub
lic defender systems have emerged in 
the United States as a common 
method of safeguarding Sixth Amend
ment rights. Federal, state, county, and 
municipal governments have instituted 
public defender systems throughout 
the country and these systems now 
represent the method of choice in 
heavily populated jurisdictions for 
providing legal assistance to indigents 
who face a realistic likelihood of 
incarceration. Before discussing the 
feasibility of a state-wide public 
defender system in South Africa, a 
brief analysis of the counsel-on
demand model is in order. 
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The principal advantage of the coun
sel-on-demand model is that every 
person accused of a crime, irrespec
tive of personal wealth, receives legal 
representation and all the benefits that 
come with legal counsel. This model 
enhances the credibility of the crimi
nal justice system to defendants. In 
addition, the model provides a bright
line rule and thus relieves the court 
from engaging in difficult balancing 
tests that may lead to inconsistent 
results in determining which cases 
merit representation. 

Although the counsel-on-demand 
model seems ideal on its face, it is 
also laden with difficulties. Its prob
lems are illustrated by the painful 
experience of attempting to provide 
competent counsel for all indigent 
defendants in the United States. The 
American public defender system suf
fers from a lack of financial 
resources, an inability to find a suffi
cient number of lawyers to handle the 
cases, and an inability to develop and 
maintain minimal standards of com
petence for counsel in criminal cases. 
There are no obvious solutions to 
these problems. 

These problems suggest that it is 
not currently feasible to implement 
the counsel-on-demand model in 
South Africa. Given the number of 
indigent defendants each year in 
South Africa and the competing bud
getary demands that will be placed on 
the country's popular government, 
even the most cost-effective means of 
implementing the model would be 
prohibitively expensive. 

• The Critical Cases Model 

In some ways, the critical cases model 
may be uniquely suited to address the 
shortage of defense counsel in South 
Africa. Recognizing South Africa's 
resource constraints, this model pro
poses a more limited right to counsel, 
assuring that those who most require 
the assistance of counsel receive it. 
Legal representation would be manda
tory only in cases of special circum
stances, based upon criteria similar to 
those outlined in Khanyile: the com
plexity of the case, the seriousness of 
the charge, and the ability of the 
accused to represent himself. 

The advantages of this model are 
both moral and practical. The critical 
cases model most benefits vulnerable 
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defendants facing the most serious 
charges. The vast majority of indi
gents facing serious charges would 
probably seek representation, and 
under the special circumstances crite
ria, many who currently are unrepre
sented would likely qualify for 
appointed counsel because of their 
inability to conduct an adequate 
defense due to language problems and 
the complexity of the criminal justice 
process. Moreover, such a proposal 
would be an important beginning in 
the process of providing counsel to 
indigent criminal defendants who are 
incapable of effectively representing 
themselves. 

This model also realizes significant 
savings in terms of money and per
sonnel. Because it dramatically 
reduces the class of people covered, it 
would, presumably, cost much less 
than the counsel-on-demand model. 
In addition, this model would require 
fewer trained legal personnel than 
would a more comprehensive model, 
an important advantage in light of the 
dearth of lawyers in South Africa. 
Finally, the critical cases model stands 
a reasonable chance of practical 
implementation given both the politi
cal will and present resources of 
South African society. 

The difficulties of this approach, 
however, nearly parallel its advan
tages in that this model suffers from 
both normative and practical deficien
cies. There are at least two reasons for 
arguing that no lay person, no matter 
how intellectually gifted or how 
apparently simple the legal issue 
involved, should be left to his or her 
own resources simply because he or 
she lacks the money to hire a lawyer. 
First, given the way in which legal dis
course has evolved, virtually every 
criminal charge is sufficiently com
plex to warrant the assistance of coun
sel. Second, any imprisonment, even 
for a day, is a sufficiently serious 
deprivation of liberty such that no per
son ought to be convicted without 
having had the opportunity to receive 
legal representation at state expense. 
As the United States Supreme Court 
has declared, the requirements of jus
tice demand that the state provides 
counsel to every indigent defendant 
who faces a reasonable likelihood of 
incarceration, regardless of fiscal con
sideration. 

Because the critical cases model 

inherently requires limitations on the 
availability of counsel, the opportuni
ty to receive representation is likely to 
be highly discretionary and ultimately 
unfair to classes of indigents with 
meritorious claims. Retroactive judi
cial assessments of whether an 
accused qualifies for appointed coun
sel will undoubtedly lead to inconsis
tent results. One also wonders 
whether judges, by reviewing tran
scripts of convictions, are capable of 
equitably applying the Khanyile spe
cial circumstances criteria; Khanyile 
is silent concerning the weight to 
attribute to each of the three elements 
the severity of the charge, the ability 
of the accused to represent himself or 
herself, and the complexity of the 
case. For example, what if the charges 
are relatively simple, but the defen
dant is of extremely limited capaci
ties? Conversely, what if the defen
dant seems rather gifted intellectually, 
but the charges are extraordinarily 
serious? This model requires a con
stant process of evaluation and bal
ancing, a process that has no internal 
guidance from the model itself and is, 
therefore, open to either gross under
inclusion or overbreadth. Indeed, the 
conflicting and inconsistent judg
ments by the United States Supreme 
Court during the Betts era, as well as 
the nearly universal consensus that the 
Betts rule was unwise from the begin
ning, strongly suggest that this model 
should be considered with some 
notable reservations. Finally, there is 
the concern that embracing the critical 
cases model now will doom South 
Africa to this system perpetually. 
Perhaps policymakers will grow com
fortable with this second-class system 
and, despite sufficient resources, will 
decide not to expend the resources 
and political capital necessary to 
implement a system with greater cov
erage and quality. 

Despite its drawbacks, the critical 
cases model is the most appropriate to 
pursue at this time given the current 
level of resources in South Africa. 
The model recognizes the shortage of 
lawyers in South Africa, and therefore 
limits the right to counsel to those 
indi-gent defendants who are in great
est need of assistance. To implement 
this model, the new South African 
government will, of necessity, have to 
call upon the legal profession to pro
vide greater assistance than in the 
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past. Non-lawyers will also play a 
crucial role in meeting the objec
tives of the critical cases model. 

Methods of Implementing the 
Critical Cases Model 

Methods available to implement the 
critical cases model include supple
menting the current system with public 
defenders, law graduates, law students, 
various other professionals, such as 
paralegals and client advisers, and law 
assistants, and requiring mandatory 
pro bono service. They are not exclu
sive and some reliance on each will be 
required to maximize legal representa
tion for indigent criminal defendants. 

• Recent Law Graduates 
South Africa utilizes an apprenticeship 
system in which law graduates must 
serve an articled clerkship, or must 
complete some combination of com
munity service and an articled clerk
ship. Requiring practical training is a 
worthy idea, but when it prevents law 
graduates from entering their place in 
the profession, its utility is significant
ly diminished. In the past, many grad
uates of law programs, particularly 
black graduates, were unable to locate 
clerkships with firms, many of which 
are white commercial firms. In 1992, 
it was reported, only about 1 200 of the 
approximately 3 000 graduating law 
students were able to obtain articled 
clerkships. It is tragic that the current 
system holds no place for these indi
viduals in whose legal training the 
state has devoted extensive resources, 
particularly when the need for their 
services is so pronounced. 

The Attorneys Amendment Act 115 
of 1993 addresses both the shortage of 
articleship positions and the lack of 
legal representation for the majority of 
people in South Africa. Professor 
McQuoid-Mason envisions that in 
accordance with the statute, twenty 
five law clinics can employ ten interns 
for each supervisor at a cost of approx
imately R350 000 per clinic. He is 
enthusiastic about the reform although 
he admits it is not a panacea. This 
reform should help to increase the 
number of lawyers working with poor 
clients and imbue a sense of social 

. awareness and responsibility in the law 
graduates, while simultaneously 
expanding the size of the profession. 

Arthur Chaskalson, President of the 

Constitutional Court, has suggested a 
more radical proposal for law gradu
ates. He believes that the nearly 1 000 
law students who graduate each year 
with an LLB degree should be 
required to serve an internship in com
munity legal practice much as young 
doctors are required to work for the 
state for one year. Such a proposal 
seems reasonable considering that the 
South African government indirectly 
subsidizes its university students. If 
graduates spent two years interning at 
law clinics or public defender offices 
and devoted three-quarters of their 
time to criminal work, there would be 
the equivalent of 1 500 lawyers devot
ed to representing indigent defendants. 

Yet another proposal to increase the 
size of the legal profession is to aban
don article clerkships altogether. The 
United States has no formal appren
ticeship program, and although the 
quality of legal representation is far 
from perfect, it is adequate and plenti
ful. 

• Law Students and Law Faculties 
In addition to public defenders and pri
vate attorneys, representation could 
also be provided by students and acad
emics through law clinics. Law clinics 
provide a rich potential source of legal 
representation. They serve three basic 
functions: a public service to indigent 
members of the community, a useful 
teaching instrument for law faculties, 
and a potential source of relevant 
research into legal problems associat
ed with poverty. Clinics also give aca
demics and students a window into the 
real world of practice and society. A 
mandatory clinical system could 
require students to devote at least 150 
hours to indigent criminal defense dur
ing the last year of law school and 300 
hours within a reasonable time after 
graduation. Performance would be 
monitored and evaluated as a part of 
the process of admission to the Bar. 
The law students would be capable of 
handling some of the less serious crim
inal cases, reserving the more serious 
cases for practising attorneys. Clinical 
programs would also serve the addi
tional benefit of preparing students for 
a career of serving as advocates for 
clients. Law school faculties would 
also play an important role in this sys
tem. Law school academics would be 
encouraged to take on cases whenever 
practicable and would be instrumental 

in establishing trial advocacy pro
grams at law schools. 

• The Client Adviser Method 
The client adviser method would allow 
paralegals, criminal practitioners, bail 
advisers, sentencing advocates, and 
law students to replace lawyers at var
ious critical stages in magistrate court 
criminal proceedings, such as bail 
hearings, arraignments, discovery, plea 
bargaining, and depositions. This 
method calls into question whether 
lawyers are necessary to assist indi
gents through many of the criminal 
justice system proceedings and offers 
alternative cost-efficient methods of 
assisting indigent clients. If a progres
sive country such as South Africa is 
committed to the ideal of the right to 
counsel, but lacks the necessary 
resources and lawyers, a client adviser 
method would enable South Africa to 
respond to its commitment by using 
alternatives to lawyers. As lC van der 
WaIt of Rand Afrikaans University has 
argued, South Africa should seriously 
investigate the possibility of diversify
ing the legal profession. This would 
entail an empirical study of the viabil
ity of sub-professions within the legal 
profession. This can range from para
legals to the highly specialized advo
cates' profession. 

Under such a scheme, each sub-pro
fession could have its own niche and 
requirements. For instance, Rob 
Watson of Lawyers for Human Rights 
estimates that there are 1 800 parale
gals in South Africa. Paralegals 
already play an important, if informal, 
role in providing legal representation 
in South Africa. They act as screening 
agents for lawyers, providing consulta
tions with clients and referring them to 
lawyers. Formalizing paralegal train
ing could increase the quality of para
legal work, as well as enhance the 
prestige and legitimacy of this emerg
ing profession. As an example, 
Lawyers for Human Rights already 
runs a credentialling program that 
offers a diploma to community-based 
paralegals. 

The Bar should investigate this and 
other programs and establish a 
required curriculum for each sub-pro
fession that could be administered by 
public interest law organizations. The 
sub-professions should allow for 
incremental advancement through a 
ladder system, under which paralegals 

CONSULTUS, NOVEMBER 1995 102 



would be given credit for their educa
tion, which may include Technikon 
training (two years) or Bluris, practical 
training, and experience as they move 
up the ladder. 

I wonder whether the client adviser 
method would likely encounter resis
tance from the Bar. Members of the Bar 
would probably want to preserve their 
professional privilege and will rankle at 
the notion of unlicensed people perfor
ming tasks that currently are exclusive
ly within their province. In response, 
policy makers would be well advised to 
emphasize the benefits realized by 
attorneys in not having to perform the 
rudimentary tasks that many may prefer 
not to perform anyway. Moreover, poli
cy makers should emphasize that using 
the sub-professions will yield a reason
able opportunity to enter the legal pro
fession, high standards of academic and 
professional training and access to rea
sonably priced legal services. 

• Lay Assistants 
Allowing a friend or agent to appear 
alongside the indigent is another possi
bility. A lay assistant can make sugges
tions on behalf of the unrepresented 
accused concerning the conduct of the 
case, the calling of witnesses, and cross
examination. South African criminal 
procedure already may allow for this 
practice. The Criminal Procedure Act 
provides that in juvenile cases, a parent 
or any other person can assist the child. 
One should consider whether this prin
ciple could be extended to less serious 
criminal matters for adults. 

This method compares poorly with 
the other reforms discussed above 
because there is no way to regulate the 
quality of training of the lay assistants. 
Moreover, complicated procedures and 
the confusing nature of both law and 
legal language make the legal system 
largely inaccessible to lay assistants and 
accused alike. South Africa, however, 
cannot provide sufficient coverage to all 
indigent defendants. If the state refuses 
or is unable to provide legal representa
tion, it seems paternalistic to deny the 
defendant the choice to seek help from a 
more educated or experienced friend. 

The Role of Black Lawyers in 
Providing Counsel to the Indigent 
Accused 

Finally, one of the most difficult issues 
facing the Bar in South Africa is the for-

CONSULTUS, NOVEMBER 1995 

midable task of both ensuring that all 
indigent accused have the right to coun
sel, and accelerating the pace of black 
lawyers' admission to practice. The for
mer task, in some respects, may be eas
ier to achieve. On the basis of the vari
ous alternative methods of providing 
representation to the indigent accused, 
as I have outlined above, the Bar can use 
its considerable weight and influence to 
influence the courts, and law schools, 
that it is possible to educate new 
lawyers, and retrain more experienced 
members of the Bar to handle the thou
sands of cases where some form of legal 
representation is warranted. 

Moreover, the Bar can play a critical 
role in persuading law schools, many of 
which already agree with the proposi
tion, that law students in their fourth or 
fifth year of training, are competent to 
handle many of the cases of the indigent 
accused in the magistrate's court. The 
use of well-trained law students to han
dle criminal cases in the United States 
has been highly successful, and benefits 
clients and students alike. The ability of 
law school graduates in South Africa to 
complete their articled clerkships by 
representing the indigent accused is also 
a way for new South African lawyers to 
gain valuable legal experience and 
enhance their reputation in the Bar. 

Even if the above matters are success
fully implemented, a crucial question 
remains: What must be done to ensure 
the radical transformation of the Bar 
and to increase the presence of black 
lawyers in the Bar and the Side Bar? 
The steps that the Bar must take to 
ensure greater diversity among its mem
bership will undoubtedly be painful and 
frustrating, yet it must be viewed by the 
Bar as inevitable and irreversible a goal 
as was the abolition of Apartheid. The 
process for attaining this goal, though 
gradual, must not be viewed as irrecon
cilable with the Bar s honorable objec
tives of maintaining high standards of 
legal competence. I share your concern 
for high standards of legal practice, 
because I firmly believe that all clients, 
regardless of their resources, or the per
ceived merits of their cases, deserve no 
less. Thus, we share the goals of 
demanding excellence from all lawyers 
for all clients. Where we probably dif
fer is on what are the appropriate stan
dards. 

I'm all too familiar with the barriers 
to progress and diversity in the United 
States. I fear that some of those same 

barriers may exist here, though I don 't 
pretend to have proof of such. For 
example, our American case law is full 
of decisions where our Supreme Court, 
and lower Courts, eliminated standards, 
prereqUIsItes, qualifications, tests, 
admissions requirements, and other 
conditions that were barriers to opportu
nity for blacks and other minorities for 
all types of employment, or advance
ment within a field of employment. Our 
courts consistently found that these con
ditions were frequently alternative 
methods of discrimination or bias that 
only reinforced the vestiges of slavery, 
or perpetuated the unconstitutional laws 
of segregation. Our courts, therefore, 
carefully scrutinized these pretexts, and 
consistently found that they were 
unconstitutional, and must be eliminat
ed. The courts questions were quite pre
cise and probing: Were the conditions 
job related? Did they actually measure 
ability to perform, or simply the appli
cant s ability at test taking? Were alter
natives available, including training and 
supervision, that were adequate substi
tutes for the prerequisite conditions? 
Did the applicants' have other skills, 
such as good judgement, oral skills, 
empathy, organizing skills, team work 
skills, and character, that were not test
ed but would be useful, if not essential, 
in some of the employment contexts? 
The list could go on, but the point is 
clear: If there is a claim made that stan
dards would need to be lowered to 
increase diversity in a trade or profes
sion, that claim would frequently fail if 
subjected to close scrutiny. 

Let me offer an example to illustrate 
the point. There was a time that com
pletion of law school, or admission to 
some Bars in the United States required 
the applicant to prove his or her profi
ciency in Latin. When the courts care
fully scrutinized this requirement, they 
had little difficulty in concluding that 
while Latin could be an asset, it was 
nowhere near the top of the list of essen
tial skills lawyers needed to be compe
tent, or even excellent lawyers. I under
stand that here in South Africa, the Bar 
is examining similar issues of qualifica
tion for admission to the Bar. I hope 
this re-examination will entail the prac
tice of reviewing all of the standard 
qualifications, and to offer anew, a per
spective on what is needed, as well as a 
determination of what candidates might 
have to offer that is not presently credit
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ed as a quality for admission to the Bar. 
What is the significance of these 

matters for black lawyers? First, it is 
fair to assume that one of the unfore
seen consequences of the elimination of 
Apartheid, and the creation of the new 
South Africa, is renewed interest, 
among black students, in a career in the 
Law. One of the great benefits of the 
Civil Rights Movement in the United 
States is that all black children now 
believe they can become doctors, 
lawyers, or even President. Moreover, 
President Nelson Mandela's training as 
a lawyer will undoubtedly inspire black 
South African children to envision their 
future as members of the Bar. 
Additionally, the Bar can benefit as 
well, by being viewed in a post
apartheid era, as a leader, rather than 
follower, when it comes to the matter of 
changing the complexion, and for that 
matter, the gender, of the Bar. As my 
hero, the late Thurgood Marshall, often 
said, it was his duty, as a lawyer and a 
judge, to do what was right, and to wait 
and hope for the law to catch up with 
him. The Bar must warmly welcome 
new black lawyers to its ranks, and 
expect, over time that those numbers 
will increase exponentially. The Bar 
must also take the initiative, to establish 
practical training programs for black 
lawyers, to compensate for the decades 
of opportunities lost to Apartheid in 
general, and inadequate educational 
opportunities in particular. Practical 
training programs, like the CLEO 
(Council for Legal Education 
Opportunities) program, and the 
Charles Hamilton Legal Education 
Preparatory Institute, have existed in 
the United States for decades, and have 
trained, and retrained thousands of 
black lawyers. At Harvard Law School, 
I serve as the Director of the Trial 
Advocacy Workshop, which trains 
thousands of women and men, of all 
races, to serve as legal counsel to indi
gent clients in civil and criminal mat
ters. The students are better prepared to 
pass the Bar, and are quite familiar with 
legal practice when they become attor
neys. Members of the Bar are constant
ly amazed at how far advanced our stu
dents are when they join the profession. 

The same practice, and results, are 
. possible in South Africa. It will be 

painful, involve some trial and error, 

and considerable costs, but is essential 
to progress. Special training programs 
for black lawyers, as well as a careful 
review of the essential qualifications 
necessary for Bar admission, must be 
considered, with dispatch. As a black 
lawyer and law professor, I stand ready, 
willing, and able to help you meet this 
historic challenge in any way possible. 
We have been where you are heading, 
and may be able to help you avoid some 
of the potential roadblocks. Our goals 
are complimentary: To ensure diversity 
in the profession without compromising 
excellence. 

Conclusion 

While struggling to build a democratic 
post-apartheid society, the people of 
South Africa have turned, in a number 
of instances, to the legal regime in the 
United States for guidance. In my 
remarks today, I have attempted to sug
gest a series of measures to remedy the 
pervasive problem of the unrepresented 
accused, while also imploring the Bar to 
play a significant role in paving the way 
for black lawyers to play an integral part 
in addressing the problem. Yet the 
interest of my remarks are not purely 
historical and theoretical. The point of 
considering the pervasive problem of 
the unrepresented accused in South 
Africa is not only to illustrate the 
impact of that history on the thinking of 
South African courts, but also to estab
lish a basis for considering ways in 
which South Africa might draw upon 
and, in some instances, avoid, the 
American experience in implementing 
the right to counsel for indigent defen
dants. It was my goal as well to implore 
the Bar to not see the problem as in the 
exclusive province of South Africa s 
courts, but as an ultimate challenge to 
be addressed by the Bar. 

Believing that legal theory ought 
ultimately to serve a more democratic 
and humane legal praxis, my remarks 
are intended to suggest concrete pro
posals for implementing the right to 
counsel in the present historical situa
tion confronting South Africa a situa
tion of terrible human need and severe
ly limited resources. 

In the debates raging over the 
process of implementing the new South 
Africa, it is not uncommon to hear a 

distinction made between the negative 
rights of classical liberal capitalist 
thinking for which the Constitution of 
the United States frequently is offered 
as a prime example and the positive 
rights upon which socialist thought has 
placed great emphasis, particularly on 
such baseline social rights as housing, 
crime, employment, health care, and 
education. Although a great deal is 
made of this distinction, it invariably 
begins to blur under serious scrutiny. 
All rights exact some social cost. The 
right to counsel, in many ways, is 
unique among the rights guaranteed by 
the first eight amendments to the 
United States Constitution, in that it 
illustrates most clearly the principle that 
all rights are socially costly and the dis
tinction between immunity from state
inflicted harm and affirmative claims to 
the conditions of self-realization is not 
nearly as clear as the debate between 
legal thinkers of the right and left often 
make it seem. It is the same necessity 
for consensus that must be met in the 
process of preparing black lawyers for 
the task of meeting the legal challenges 
of the future. 

The right to counsel forces South 
African society to grapple with two fun
damental issues: What constitutes a fair 
trial and whether justice can be done in 
a criminal case in the absence of ade
quate legal representation for the 
accused, and, what are the essential 
qualifications necessary to prepare the 
next generation of black lawyers to 
meet the desperate needs of the unrep
resented accused? These issues will, of 
necessity, have to be resolved at a time 
when the country is also struggling with 
the basic human needs ofpersonal safe
ty, housing, employment, health care, 
and education. Given the country's 
severely limited resources, some may 
argue that implementation of the right 
to counsel, and concentration on the 
training of large numbers of black 
lawyers, should await the resolution of 
these other pressing problems. 

Whether the approaches I propose, 
or some others are employed, immedi
ate attention to these matters is essen
tial. The honor and integrity of the 
South African Constitution, the Bar, 
and the legal system are at stake, and it 
is time to stand forward to discharge 
this obligation. 
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