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Constitutional Court: 
the first year 
The editor talks to the President of the Constitutional Court, 
Justice Arthur Chaskalson 

Consultus: 

THE Constitutional Court was for
mally inaugurated on 14 Febru

ary 1995. Consultus reported fully on 
that event in its issue of April 1995. 
We are privileged to conduct this in
terview with you just more than a year 
after that historic occasion which, in 
your own words, " ... [marked] the be
ginnings of a new legal order in our 
country". The judgments delivered so 
far range over a wide area of the law 
and it would be impossible to discuss 
or comment on them individually 
within the confines of this interview. 
Accordingly, with your consent, I will 
try to limit my questioning to matters 
which are of importance to practising 
advocates. Before doing so, however, 
which decisions would you personally 
single out as being of paramount con
stitutional interest in South Africa? 

Justice Chaskalson: 
I think all the early decisions are im
portant because they are establishing 
the framework within which the con
stitutional jurisprudence will be devel
oped. There have been a number of 
decisions which I would consider to be 
particularly important. The decision on 
the death sentence has obviously had 
far reaching implications for society 
and it also deals with the approach to 
be adopted in interpreting the limita
tions clause; the decision in the 
Shabalala case deals with important 
practical issues related to docket privi
lege; the decision in the dispute be
tween the Western Cape provincial 
government and the President which 
deals with the separation of powers is 
also important because it establishes the 
boundaries between the power of par-
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liament and power of the President. I 
also think that the decisions on the Na
tional Education Bill which deal with 
the division between provincial pow
ers and the powers of parliament are 
important for the development of that 
part of our jurisprudence. But there 
have been several important judgments 
which I think will be seen in time to 
have established the core of the consti
tutional jurisprudence for the future. 

Consultus: 
Although there has been much public 
debate on some of the court's decisions 
(e g on the death penalty) there is a 
growing realization - as inter alia evi
denced by press commentary - that the 
court has gained the esteem and respect 
of the public and the legal profession. 

Justice Chaskalson: 
Well, I hope that is correct. That is re
ally for other people to say. 

The court: building and 
emblem 

Consultus: 
South Africans are used to court build
ings that are physically visible. Hav
ing regard to the place of the Consti
tutional Court in our society, do you not 
deem it desirable that the court should 
be housed in its own building? 

Justice Chaskalson: 
Yes, I think that is very important. The 
premises which we are occupying now 
are temporary premises. I have already 
raised with the Minister of Justice the 
question of a permanent home for the 
court and we are engaged in prelimi
nary discussions about that. The mat-

The official emblem of the 
Constitutional Court. 

ter is obviously one that will call for a 
cabinet decision because it will involve 
the commitment offunds necessary for 
the building of the court. But I hope 
that there will be a favourable decision 
and I hope also that we will see a new 
court building established before my 
own term of office comes to an end. 

Consultus: 
What is the symbolic meaning of the 
court's emblem and the specially de
signed green gowns? 

Justice Chaskalson: 
As far as the court emblem is concerned 
it consists of a tree which is the Afri
can symbol ofjustice. You will see that 
under the tree people are sheltering and 
symbolically it reflects the court pro
vidingjustice to the people ofthe coun
try. Also the base of the tree picks up 
the design of the national flag. As far 
as the gowns are concerned, we chose 
colours which are to be found in the 
national flag. I think it was no more 
than that. 

Advice to practitioners 

Consultus: 
How does the court, as a tribunal, dif
fer from the Supreme Court and other 
courts - from the point of view of a 
practitioner? ~ 
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Justice Chaska/son: 
To begin with the court consists of 
eleven judges and all ofus attend every 
case. It must be quite difficult for prac
titioners to appear before eleven judges 
and to have to answer questions which 
can come from all directions. I think 
that the nature of the argument is also 
slightly different in the sense that the 
constitution requires us to have regard 
to comparable public international law 
and to comparable foreign jurispru
dence. This means that practitioners 
who have to appear in our court have 
to be prepared, and address us on com
parative constitutional law. That in
volves a good deal of research on their 
part and also a good deal of research 
on the part of the judges. 

Consultus: 
Can you give any guidelines or advice 
to practitioners regarding preparation 
for hearings - especially regarding the 
type of argument and the preparation 
of heads of argument? 

Justice Chaska/son: 
The way we conduct our proceedings 
is to call for detailed written argument 
in advance and to prepare ourselves for 
the court hearing so that the hearing is 
taken up largely with questions directed 
by the judges to legal practitioners ap
pearing before them rather than to the 
development of arguments. We have 
made it clear that we do not want legal 
practitioners to read out their written 
arguments to us but rather to develop 
their argument and to respond to ques
tions put to them. It is not necessarily 
materially different to the procedure in 
other courts but I think practitioners 
who appear in the constitutional court 
are aware that there is always a vigor
ous exchange between the judges and 
the practitioners during the course of 
the oral hearing. 

I am not sure that the preparation 
will be materially different to the type 
of preparation which will be under
ta~en in any other appeal matter, for 
instance for appearance in front of the 
Appellate Division. What is necessary, 
though, is that counsel be familiar with 
the comparative jurisprudence and be 
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ready to deal with questions directed 
not only to decisions ofour own courts 
but of decisions in foreign courts as 
well. 

Advocacy in the court 

Consultus: 
How did you find the standard of ad
vocacy ofthose practitioners who have 
already appeared before the court? In
dicate strengths and weaknesses. 

Justice Chaska/son: 
On the whole we have been fortunate 
in the people who appeared in front 
of us; largely they have been senior 
practitioners and persons well versed 
in constitutional law. I think that one 
of the matters to which practitioners 
should pay attention is whether the pa
pers are in order at the time they are 
referred to the Constitutional Court. 
We have had a number of cases in 
which the references have not been 
correct which raise issues which ought 
to have been dealt with by the supreme 
court before the referral, and that has 
created problems for the court. I sup
pose that was understandable because 
in the early days people were not fa
miliar with the provisions of the con
stitution or the rules of the court and 
may not have given attention to these 
matters. It seems that the position is 
beginning to change and more atten
tion is being paid at the time of the 
referral to the question whether the re
ferral is competent. 

Training: practitioners and 
judges 

Consultus: 
Has the organised legal profession 
Bar and attorneys - done enough to 
train their members in constitutional 
law and the culture of human rights? 

Justice Chaska/son: 
This is important. Like so much else it 
will be a process - the constitution is 
going to influence all the courts, from 
the magistrate's court upwards and over 
a period of time practitioners will be
come more and more familiar with the 
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constitution, with its underlying values 
and with the way those values can im
pact on the development ofthe law. Our 
own experience in the court has been, 
as I have said, that the practitioners 
who appear before us have usually done 
a great deal of work and are familiar 
with the principles which are necessary 
for the purposes ofdeveloping their ar
guments. Whether this is generally so, 
I cannot say. 

Consultus: 
Is there scope for the training of our 
judiciary - both supreme court judges 
and magistrates? 

Justice Chaska/son: 
I think it is important that we should 
have judicial orientation programmes 
and judicial training programmes. This 
is the case in many countries elsewhere 
in the world. In the United State of 
America, Canada and Australia, the 
United Kingdom and elsewhere new 
judges are expected to go through ori
entation courses to prepare themselves 
for what lies ahead. In this regard we 
lag well behind developments in other 
parts of the world. It has been matter 
of concern which has been debated at 
the Judicial Service Commission. The 
Commission has indicated that it sup
ports the principle of judicial training 
and has entered into discussions with 
the Department of Justice in that re
gard. I hope that we will see the fruits 
of that in a comparatively short period 
of time and that we will be able to start 
programmes either this year or next 
year. 

Consultus: 
The court's judges have not been all 
appointed from the ranks of practis
ing advocates - as in the case of su
preme court appointments until recent
ly. Its members, therefore, have vary
ing legal backgrounds. Is this an ad
vantage? 

Justice Chaska/son: 
I think the diverse backgrounds of the 
members of the court is an asset and 
contributes a great deal to the discus
sions that take place between us. 
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Procedure 

Consultus: 
The court's procedure has been de
scribed as "informal" as opposed to that 
of other courts. Do you agree? 

Justice Chaska/son: 
I am not sure that the procedure is in 
fact more informal than in other courts. 
We require our documents to be pre
pared in a proper form. We require ar
guments to be addressed to us in a 
normal way. It may be that the atmos
phere in the court is a relaxed atmos
phere, but I would not regard it as being 
in any way less formal than is the case 
in other courts. 

Access and jurisdiction 

Consultus: 
At this point would you say that the ma
jority of the court's hearings resulted 
from appeals and referrals, or from par
ties directly access sing the court? Should 
the parties' right of access be limited? 

Justice Chaska/son: 
The great majority of the cases which 
have been heard by the court have come 
to it either on referral or on appeal. The 
court is not anxious to deal with mat
ters by way of direct access. It is not de
sirable, that matters of importance 
should be dealt with without another 
court having first had the opportunity 
ofconsidering the issues and dealing by 
us at the time of either the referral or 
the decision which is subject to an ap
peal. In fact the court has made it per
fectly clear that it will only permit direct 
access in exceptional circumstances and 
that is a policy which practitioners can 
expect that the court will adhere to. 

Consultus: 
Broadly speaking, does exclusive juris
diction make the court's work more on
erous? Is the so-called "distilling 
process" - prior hearing and appeal 
or referral not more beneficial for the 
judicial process? 

Justice Chaska/son: 
The fact that the court has exclusive ~ 
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jurisdiction in certain matters does 
mean that cases come to us on referral 
without another court having given a 
definitive judgment on the issues. But 
the referral procedure does require that 
the court concerned should apply its 
mind to the question whether the issue 
may be decisive of the case or whether 
it is in interest of justice that the issue 
be referred to the Constitutional Court. 
This means that the referring court 
ought to consider whether there is sub
stance in the point and we have been 
urging courts to take this task seriously 
and to give us the benefit of their views 
at the time of the referral. We are be
ginning to see a number of judges do
ing this and that is certainly of benefit 
to us in the work that we have to do. 

Consultus: 
In terms of s 35(3) of the Constitution 
a court shall, in the interpretation of 
any law and the application and devel
opment of the common law and cus
tomary law, have due regard to Chapter 
3 (Fundamental Rights). Having regard 
to this provision is there clarity on the 
jurisdiction of the Constitutional Court 
- especially as far as the development 
of the common law is concerned? 

Justice Chaska/son: 
This is a matter that has been argued 
before us* and I hope that by the time 
this interview is published in Consultus 
or soon thereafter you will have the an
swer in the form of a judgment. 

Publicity 

Consultus: 
What method is used or should be used 
to ensure that the court's decisions 
reach (and are followed by) other courts 
- judges and magistrates? 

Justice Chaska/son: 
To begin with the Constitutional Court 
judgments are placed on the Internet. 
So anybody with access to the Internet 
cag find the judgments as and when 

* Note by Editor: Du Plessis and 
Others v De Klerk and Another, a 
defamation case. 

they come out. There are also a number 
of services provided by publishers who 
are dealing with matters which have 
been heard or are pending before the 
court - the issues which have been or 
are to be debated, and the decisions that 
have been given - so practitioners who 
subscribe to those services can follow 
the progress of their cases on the way 
to court, the arguments and whenjudg
ments are given. 

Consultus: 
Do you think the media are doing a 
good job in informing the public of the 
court's hearings and judgments? 
Should the court not appoint a "court 
press officer", as has been suggested, 
to brief the media? 

Justice Chaska/son: 
It is also important that the press should 
keep the public informed of the judg
ments of the Constitutional Court and 
of the implications those judgments for 
ordinary people. The decisions of the 
court should become a means ofinstruct
ing people in regard to their rights un
der the constitution and what the new 
constitutional order means for all of us. 
To this end we are very pleased when 
we see schools sending people to the 
court to listen to cases and this has hap
pened on some occasions. Students also 
come quite regularly and we find by and 
large there is always a fair crowd at court 
during the course ofhearing. Sometimes 
the court is full, on other occasions there 
may only be a few people, but there are 
always people in the court listening. 

I do not consider the standard of re
porting the court's judgments to be very 
good there are some notable exceptions 
and I would not like to be understood 
as saying that none of the reporters are 
good, but on the whole the nuances in 
the judgments, the implications of the 
judgments for the broader public and 
the development of the law is not well 
reported by the press. I think it would 
be a good thing to have a press officer 
who is able to inform the press and deal 
with the press on matters of importance 
and I hope that this will be possible in 
time. When judgments are given the 
Constitutional Court arranges for the 

clerks to prepare a brief summary of 
the judgment which is not attributable 
to any member of the court. The sum
maries are there to assist the press in 
their work. When the judgments are de
livered copies are always available for 
the press as well as copies of the sum
maries. This has helped to some extent 
but in the end it is important that judg
ments should be analysed and reported 
in the press by people with an under
standing of law. Many of the reporters 
do not have that understanding. 

Consultus: 
Should not hearings be televised to sup
port communication with the public? 

Justice Chaska/son: 
The problem with television in courts 
is one which is not peculiar to South 
Africa. In South Africa there has been 
a general rule against permitting tel
evision cameras in the court. The pres
ence of television cameras can detract 
from the argument, can lead to law
yers and witnesses addressing the pub
lic and not the judges, and can lead to 
arguments which are not based on le
gal principles but upon emotionial 
contentions. There has been ongoing 
debate in many parts of the world in 
regard to the wisdom of permitting 
television cameras in courts. There are 
people who think that the televising 
of court proceedings serves an impor
tant educative function. My own view 
is that the experience in other coun
tries has not been particularly favour
able to the televising of court pro
ceedings. Certainly in the United 
States of America televising of trials 
has tended to detract from the trial 
and, although not necessarily influenc
ing juries, has had an impact on the 
way that the trials are conducted and 
on the length of the trials themselves. 
As far as I am aware, there are no ap
peal courts anywhere else in the world 
in which proceedings are televised. I 
may be wrong on that, but I know that 
in the United States whilst television 
is permitted in some trial courts, the 
US Supreme Court does not permit tel
evision. As far as I am aware the 
higher courts in most of the countries ~ 
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with similar legal systems to ours do 
not have television in courts. 

Consultus: 
What is your view on Chapter 3 (Fun
damental Rights) of the constitution, 
which has been influenced by the Ca
nadian and German models. Does it 
make sufficient provision for aspects 
which are unique to South Africa? 

Justice Chaska/son: 
Well, the chapter on fundamental rights 
has been influenced not only by Cana
dian and German models but by inter
national human rights jurisprudence. I 
do not think there is any problem about 
that. As far as courts in South Africa 
are concerned, they have made it per
fectly clear that they will construe the 
chapter in the light of our own history 
and the wording of our own constitu
tion and in doing so they will be fully 
able to cater for circumstances which 
are peculiar to South Africa and to de
velop a jurisprudence which is appro
priate to life in South Africa. 

Consultus: 
There are many provisions in South 
African legislation which, even on the 
face of it, are inconsistent with the con
stitution. Is it not desirable that a clean
ing-up operation be launched by parlia
ment to eradicate those provisions, 
thereby decreasing unnecessary refer
rals to the court? 

Justice Chaska/son: 
Almost all the work which we have 
been called upon to do until now has 
been concerned with what I might call 
old law, in other words, legislation 
which was on the statute book at the 
time that the constitution came into 
force. It is obviously necessary for the 
legislature to bring legislation in line 
with the constitution and unfortunately 
that can be quite a protracted under
taking. With so much happening in the 
past year or two, with the new consti

. tution having to be adopted, with new 
policies which have to be implem~nted, 
it may have been difficult for the gov
ernment to give attention to these mat
ters But certainly it is important it is 
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far better for parliament to bring its law 
into line with the constitution than for 
the court to have to strike down laws, 
and for parliament then to react to the 
court's decision. 

Some practical matters 

Consultus: 
On a critical note the view was ex
pressed that the number of cases heard 
by the court is low, compared to other 
courts. 

Justice Chaska/son: 
The number ofcases will always be less 
than in other courts. We sit en banc in 
all cases, and do not split into panels. I 
consider that to be a good system which 
ensures that the diversity of the court 
is reflected in all its judgments. Ulti
mately the case load depends on the 
matters that are brought before the 
court. There is not a long delay in se
curing a hearing. In fact, it might be 
quicker to secure a hearing before the 
Constitutional Court than before any 
other appeal court. The delay, I think, 
is less than the delay in securing a hear
ing before the Appellate Division or in 
having a hearing by a full bench of the 
provincial division. The reason for this 
is that there are fewer cases which are 
referred to the Constitutional court. 
Part of the work of the court is con
cerned with dealing with people who 
seek access to it directly in which rul
ings are given which do not always call 
for writtenjudgments. The court is very 
busy and has a great deal of work to do 
a lot of reading with considerable ref
erence to comparative law and juris
prudence. The fact of the matter is, 
however, that we allocate a hearing 
within a reasonable time so I do not 
think there should be any complaints 
as far as that is concerned. 

Consultus: 
What practical assistance do the judges 
get in preparing their judgments? 

Justice Chaska/son: 
Each of the judges has two law clerks 
to assist him or her in connection with 
the work. The clerks are young people, 
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recently out of university, who come to 
the court and spend a year or so at the 
court. This is based on models which 
have been developed in the United 
States, Canada and Europe and it has 
been a very successful undertaking. The 
law clerks are able to assist the judges 
in many different aspects - finding au
thorities for them and bringing to their 
attention relevant cases and the like 
and as far as the clerks themselves are 
concerned it is a very important year 
in their career. We have noticed that 
applications for these positions come 
from the top students and it seems that 
as in the United States and Canada it 
will be a much sought after position. 
We certainly have far more applicants 
for places than we can accommodate. 
The Association of Law Societies has 
agreed that services as judge's clerk at 
the Constitutional Court should count 
for articles and I anticipate that during 
the course ofthis year there may be leg
islation to this effect. 

Consultus: 
Are your library facilities adequate? 

Justice Chaska/son: 
We are in the process of building up 
our library and already have the law 
reports of a number of countries. We 
hope to make this the best constitutional 
library in the country and in time to 
develop facilities for public access to 
our library through a reading room in 
which practitioners and scholars can be 
given access to authorities which are 
either available only in the Constitu
tional Court or at any rate not readily 
available. That will take time and I 
should imagine that the reading room 
will not be a reality until we have our 
own building but it is certainly a long 
term goal that we have. 

Consultus: 
Judge Chaskalson, thank you very 
much for the time you made available 
for this interview. 

PRACTICE: Legal aid con
tinues on page 74. 
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