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Commonwealth Law Conference 


T HE 11th Commonwealth Law 
Conference was held in Van
couver in conjunction with the 

centenary meeting of the Canadian Bar 
Association and was attended by about 
2 500 delegates - 1 900 from Canada 
and 600 from other countries in the 
Commonwealth. Perhaps the most in
teresting feature was the composition 
of the delegates. They included a very 
large number of judges and lawyers in 
government services in comparison 
with IBA conferences, which consist 
largely of practitioners, and inevitably 
this was refelected in the conference 
proceedings. 

Events in South Africa took centre 
stage in the opening address by 
Michael Ignatieff - historian, writer 
and commentator - who addressed the 
problems of law and justice inherent 
in the establishment of truth commis
sions and the prosecution of war 
crimes. He highlighted the conflict 
which necessarily exists between the 
incentive for truth - amnesty - and the 
thirst for justice in society. Ascertain
ing the truth is also an elusive under
taking and to expect a commission to 
write a definitive version of a coun
try's history is asking too much. What 
it can achieve is a narrower but im
portant purpose. By exposing the facts 
surrounding past events the scope for 
lies about the past and having those 
lies accepted is diminished. 

A number of themes were explored 
in the conference. It is notable the ex
tent to which these conferences empha
sise the two aspects of law's involve
ment in trade, particularly international 
trade, and the transformation of legal 
practices into business entities func
tioning increasingly in the same way 
as the businesses they serve. This seem
ingly inexorable process is a worldwide 
phenomenon with serious implications 
for the legal profession as the rules of 
ethical practice clash with the relent
less pursuit of a profitable "bottom 
line". 

Report by MalcolmWallis SC, 
chairman of the GCB 

Access to justice 
It is no surprise to find that these 
changes coincide with a rising tide of 
concern over access to justice. Curi
ously the picture is much the same in 
all Commonwealth countries, rich and 
poor alike. Legal aid is close to exhaus
tion. As Lord Mackay said in his speech 
- " The belief that legal aid could bear 
the full weight of achieving proper ac
cess to justice was and is a rash one. In 
effect it rests on the assumption that 
however inefficient courts and lawyers' 
services are, the taxpayer can be ex
pected to pay for them if the individual 
can not. Looked at in the cold light of 
increasing financial stringency, not 
only does that assumption look like a 
bad deal for the taxpayer but it also 
appears too shallow a foundation on 
which to build an access to justice 
policy. Hence we can hardly be sur
prised to discover that legal aid, on its 
own, has proved incapable of achiev
ing its founders' objectives of securing 
reasonable and universal access to jus
tice." 

The search is on for ways to solve 
the problems of expense and ineffi
ciency. Lord Woolf tabled his final re
port on "Access to Justice" with its 
emphasis on judicial case management, 
differential procedures for cases depen
ding on complexity and the amount in 
dispute, fixed timetables and limita
tions on costs. Sir Thomas Eichelbaum, 
Chief Justice of New Zealand, de
scribed the steps taken by judicially 
supervised pre-trial conferences to limit 
delays and costs in that country al
though a shortage of judges and pres
sure on the criminal side has hampered 
progress. 

Civil procedures 
Shortly before the conference the Cana
dian Bar Association task force released 

its report on "Systems of Civil Justice" 
which attracted considerable interest. 
Whilst it espoused the need for case flow 
management systems and flexible pro
cedures its recommendations went even 
further. Time limits should be set not 
only for trials and pre-trials but also for 
appeals and the delivery of reserved 
judgments (a benevolent six months). 
Pre-trial discovery, particularly by way 
of interrogatories and dispositions, 
should be limited as should the range of 
expelt testimony and the number of ex
pert witnesses. The holy cow of the 
billable hour should be slaughtered and 
systems of value-based charging should 
replace it. Lastly the primary stress of 
lawyers should be on settlement and 
ADR with litigation as effectively a last 
resort. 

The debate on these issues was lively 
and well-attended, my own contribu
tion stressing that revised procedures 
alone will not solve the problems un
less they are accompanied by attitudinal 
changes among lawyers and judges was 
favourably received. Perhaps the time 
has come for all interested patties in 
South Africa to engage in a compre
hensive review of the workings of the 
civil justice system to address the prob
lems of cost and delay before they over
whelm us. We have the opportunity to 
take advantage of the work being done 
internationally in this field, to avoid 
their errors and to provide a system that 
works for litigants. 

Advocacy 
Legal education and ethics, judicial 
independence and the right to silence 
were all addressed in different sessions. 
One fascinating plenary session in
volved the lecture by Dr Edward de 
Bono on creative thinking and the tech
niques of problem solving. For me the 
most interesting aspect of his talk was 
the close resemblance of his techniques 
to those which we are applying in our 
advocacy training programme. I am 
constantly struck by the degree to which 
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we can enhance our skills by making 
the effort to analyse our advocacy and 
using that knowlede to improve our 
performance. 

With Vancouver just past and the 
Berlin conference of the IBA looming 
one inevitably asks what benefit lies in 

Legal Aid 

A 
Amendment Bill Extracts from the report of Hilton Epstein new tariffs of fees and tariff 

most significant and SC, representative on the Legal Aid items. 
far-reaching develop Board, to the annual general meeting of (iv) The professional commit

the GCB in July 1996. ment during the past 
year has been the Legal Aid 
Amendment Bill which amends the Le
gal Aid Act 22 of 1969 (not yet promul
gated). In terms of the amendment the 
Legal Aid Board is the body responsi
ble for rendering or making available 
legal aid to indigent persons and for pro
viding legal representation at State ex
pense as contemplated in section 
25(l)(c) and 25(3)(e) of the Constitu
tion. 

In the past legal representation in 
criminal matters for those who could 
not af ford their own legal representa
tion was provided by the State in three 
ways: 
(a) By means 	of the pro deo system 

which was administered by the De
partment of Justice. 

(b) By the Legal Aid Board in terms of 
the provisions of the Legal Aid 
Guide. 

(c) With effect from 10 March 1995, the 
Legal Aid Board was appointed as 
the agent of the State for the provi
sion of the legal services envisaged 
by sections 25(l)(c) and 25(3)(e) of 
the Constitution. 

There was an anomaly in those three 
systems in that each system had its own 
tariff in terms of which legal practition
ers were remunerated and discrepan
cies existed between the tariffs. It was 
recognised that such discrepancies were 
undesirable and the Legal Aid Board 
decided that with effect from 1 April 
1996 there would be one tariff in re-
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attendance at these conferences. Lost 
luggage and problems in transit whilst 
travelling to the other side of the world 
celtainly dont't make a holiday - beau
tiful though Vancouver is. I think the 
answer is threefold: contact, insight and 
access. Contact with the rest of the world, 
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insight into the problems they have 
which we share, and access to the pool 
of knowledge and experience they have 
accumulated in addressing these prob
lems particularly during the years of our 
isolation. If we use these wisely then our 
participation is worthwhile. W 

Legal aid report 


Board has also implemented 

spect of all criminal matters in which 
legal practitioners acted pursuant to a 
legal aid instruction issued by the Le
gal Aid Board. 

In taking over the system of legal 
representation 
(i) The Board is facilitating the estab

lishment of a committee made up 
of lawyers practising in each area 
or region where there is an attor
ney-general or the seat of a regional 
court. There are seven magisterial 
regions which correspond with an 
equal number of areas in the su
preme court where attorneys-gen
eral operate. There are a further six 
areas where there are attorneys
general and no centre of the re
gional court. This committee of 
lawyers it is expected will deal with 
all issues relating to the allocation 
of adequate legal presentation to 
accused persons appearing in the 
supreme and regional courts. This 
obviously will require co-operation 
between the attorneys-general and 
the Board. 

(ii) The Board has undertaken to pro
vide administrative staff. It will use 
its own officials in areas where it 
already has an office. In other areas 
it will appoint supporting staff. 

(iii) The Board has undertaken to sim
plify the procedures relating to the 
issuing of instructions and in par
ticular the payment of accounts. The 

tees will deal with the princi
ples of granting instructions to 

lawyers and all relevant professional 
issues. 

There are two aspects which still have 
to be finalised before a new system 
comes into operation. The first is the 
allocation of funds which the Depart
ment of Justice has identified and which 
must be passed on to the Board. The 
second is the establishment of the pro
fessional committees in each area. 

The committees to be established 
will be responsible for determining the 
basis of allocation of matters to advo
cates and attorneys. At this stage the 
Board has adopted the view that attor
neys of less than five years standing 
should not be allocated pro deo mat
ters in the supreme court. 

Meetings are being arranged by the 
Board in the various legal centres to 
establish the committees and the con
stituent members of the Bar are advised 
to send a representative. 

Payment of fees 
The Board has attempted to eliminate 
problems relating to the non-payment 
of fees to advocates. In many instances 
it seemed that attorneys, who had re
ceived instructions from the Legal Aid 
Board, had briefed counsel to do cer
tain work without the authority of the 
Legal Aid Board. It also appeared that 
in some instances the nature of such 
work was work which was traditionally 
done by attorneys. In the circum- > 
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