
we can enhance our skills by making 
the effort to analyse our advocacy and 
using that knowlede to improve our 
performance. 

With Vancouver just past and the 
Berlin conference of the IBA looming 
one inevitably asks what benefit lies in 
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the GCB in July 1996. ment during the past 
year has been the Legal Aid 
Amendment Bill which amends the Le
gal Aid Act 22 of 1969 (not yet promul
gated). In terms of the amendment the 
Legal Aid Board is the body responsi
ble for rendering or making available 
legal aid to indigent persons and for pro
viding legal representation at State ex
pense as contemplated in section 
25(l)(c) and 25(3)(e) of the Constitu
tion. 

In the past legal representation in 
criminal matters for those who could 
not af ford their own legal representa
tion was provided by the State in three 
ways: 
(a) By means 	of the pro deo system 

which was administered by the De
partment of Justice. 

(b) By the Legal Aid Board in terms of 
the provisions of the Legal Aid 
Guide. 

(c) With effect from 10 March 1995, the 
Legal Aid Board was appointed as 
the agent of the State for the provi
sion of the legal services envisaged 
by sections 25(l)(c) and 25(3)(e) of 
the Constitution. 

There was an anomaly in those three 
systems in that each system had its own 
tariff in terms of which legal practition
ers were remunerated and discrepan
cies existed between the tariffs. It was 
recognised that such discrepancies were 
undesirable and the Legal Aid Board 
decided that with effect from 1 April 
1996 there would be one tariff in re-
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attendance at these conferences. Lost 
luggage and problems in transit whilst 
travelling to the other side of the world 
celtainly dont't make a holiday - beau
tiful though Vancouver is. I think the 
answer is threefold: contact, insight and 
access. Contact with the rest of the world, 
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insight into the problems they have 
which we share, and access to the pool 
of knowledge and experience they have 
accumulated in addressing these prob
lems particularly during the years of our 
isolation. If we use these wisely then our 
participation is worthwhile. W 

Legal aid report 


Board has also implemented 

spect of all criminal matters in which 
legal practitioners acted pursuant to a 
legal aid instruction issued by the Le
gal Aid Board. 

In taking over the system of legal 
representation 
(i) The Board is facilitating the estab

lishment of a committee made up 
of lawyers practising in each area 
or region where there is an attor
ney-general or the seat of a regional 
court. There are seven magisterial 
regions which correspond with an 
equal number of areas in the su
preme court where attorneys-gen
eral operate. There are a further six 
areas where there are attorneys
general and no centre of the re
gional court. This committee of 
lawyers it is expected will deal with 
all issues relating to the allocation 
of adequate legal presentation to 
accused persons appearing in the 
supreme and regional courts. This 
obviously will require co-operation 
between the attorneys-general and 
the Board. 

(ii) The Board has undertaken to pro
vide administrative staff. It will use 
its own officials in areas where it 
already has an office. In other areas 
it will appoint supporting staff. 

(iii) The Board has undertaken to sim
plify the procedures relating to the 
issuing of instructions and in par
ticular the payment of accounts. The 

tees will deal with the princi
ples of granting instructions to 

lawyers and all relevant professional 
issues. 

There are two aspects which still have 
to be finalised before a new system 
comes into operation. The first is the 
allocation of funds which the Depart
ment of Justice has identified and which 
must be passed on to the Board. The 
second is the establishment of the pro
fessional committees in each area. 

The committees to be established 
will be responsible for determining the 
basis of allocation of matters to advo
cates and attorneys. At this stage the 
Board has adopted the view that attor
neys of less than five years standing 
should not be allocated pro deo mat
ters in the supreme court. 

Meetings are being arranged by the 
Board in the various legal centres to 
establish the committees and the con
stituent members of the Bar are advised 
to send a representative. 

Payment of fees 
The Board has attempted to eliminate 
problems relating to the non-payment 
of fees to advocates. In many instances 
it seemed that attorneys, who had re
ceived instructions from the Legal Aid 
Board, had briefed counsel to do cer
tain work without the authority of the 
Legal Aid Board. It also appeared that 
in some instances the nature of such 
work was work which was traditionally 
done by attorneys. In the circum- > 
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stances paragraph 5.1.5 of the Rules of 
Conduct in Legal Aid matters was 
amended to read as follows: 

"After being instructed, the legal 
practitioner shall render all the re
quired legal assistance himself and 
shall only brief a correspondent 
where necessary or in order to re
duce costs. An attorney may not 
without the written consent of the 
Director: 

a. brief an advocate to render 
any service he is by law able 
to render. He may brief an ad
vocate if such instruction does 
not result in costs in excess of 
those an attorney would him
self be permitted to charge. 
This sub rule shall not however 
be construed as compelling the 

attorney to appear personally 
in the Supreme Court. " 

Further significant amendments to the 
Guide are the following: 
"5.14.3 

Subject to the provisions ofpara
graph 5.1.5(a) an attorney in
structed by the Board may not, 
without the approval of the Di
rector, brief counsel to do the 
work which fell within his man
date, unless no additional costs 
are occasioned thereby." 

"6.5(a) 

Any work done by an advocate 
on behalf of an attorney as pro
vided for in rule 70 parts A, B 
and D ofthe Rules ofcourt prom
ulgated under the Supreme 
Court Act, 59 of 1959, shall be 

charged for at the rates set out 
in those rules, unless prior con
sent is obtained from the Direc
tor to deviate from such rates. 
Under such circumstances a pro
posed tariff shall be ag reed upon 
with the Director. " 

It would seem that the Legal Aid Board 
has been largely successful in eliminat
ing the backlog of fees owing to advo
cates nationwide. There still remain 
some administrative problems regard
ing old accounts and advocates are en
couraged by the Board to contact the 
accounts department where payment has 
not been received. 

In regard to current matters it would 
appear that the Board is making payment 
to advocates within less than one month 
after receipt of the accounts. W 

Parliamentary committee 


T HE Cape Bar Council is respon
sible for the functioning of the 
Parliamentary Committee of the 

General Council of the Bar of South Af
rica. The task of this committee is to 
review and comment upon all proposed 
legislation which might affect the ad
ministration of justice. 

The Cape Bar Council appointed 
four principal members of the commit
tee, each with a particular area of re
sponsibility, who in turn allocated 
specific bills to those members of the 
Bar who were available and wished to 
participate. 

The principal members of the com
mittee (until April 1996) were: 
AP Blignault SC - Courts and Proce
dure; 11 Gauntlett SC - Constitutional 
Law; DR Mitchell SC - Commercial 
Law; and AH Veldhuizen - Criminal 
Law. In addition, DC Theunissen was 
appointed as secretary/co-ordinator. 

As from May 1996 the principal 
members of the committee were: 
BM Griesel SC (chairman), PB Hodes 
SC, DR Mitchell SC, MA Albertus SC, 
AH Veldhuizen and DC Theunissen. 

Memoranda to Parliament or 
the Department of Justice 
During the year memoranda on the fol
lowing topics were submitted: 
- Amendment of Section 276(4)(A) of 

the Criminal Procedure Act 1997 
- Amendments to the Child Care Act 

74 of 1983 and the accompanying 
Regulations 

- Aliens Contol Amendment Bill (B54
95) 

- Criminal Procedure Amendment Bill 
(B53-95) and the Criminal Procedure 
Second Amendment Bill (B67-95) 

- Extension of the period of operation 
of the recognition of Foreign Legal 
Qualifications and Practice Act 1993 

- Legal Aid Amendment Bill 1996 
- Criminal Procedure Second Amend

ment Act (Act 75 of 1995) 
Proposed Amendment to Section 73 

of the Insolvency Act (Act 24 of 1936) 
- Obtaining ofevidence on Commission 

in Germany, Switzerland and Scotland 
in connection with Civil Proceedings 
in the Republic of South Africa 

- Proposed Amendment of the Inquests 
Act (Act 58 of 1959) 

- Rationalisation of the Legal Practi
tioners Bill 1996 

- Commission on Gender Equality Bill 
(B22-96) 

- Road Accident Fund Bill (B 10-96) 
- National Gambling Bill (B97-95) 
- Abolition of Restrictions on the Ju

risdiction of Courts Bill (B33-96) 
- Interest on Damages: Draft Bill 

Oral representations to 
Portfolio Committees 
On a number of occasions members of 
the Cape Bar made oral representations 
to the Portfolio Committee on Justice: 

AP Blignault SC and PAL Gamble on 
the Right of Appearance in Courts Bill 
1995; TJ Nel on the Road Accident Fund 
Bill 1996; and DR Mitchell SC on the 
Magistrates' Courts Amendment Bill. 

The new Constitution of the 
Republic of South Africa 
Blignault SC and Griesel SC attended a 
meeting of the Constitutional Assembly 
in February 1 996 at which the chapter on 
"Courts and Administration of Justice" in 
the Constitution was debated. W 
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