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Access to Justice 

The Woolf Report 


Hans Fabricius se 
Pretoria Bar 

Introduction 

D URING 1994 Lord Woolf was ap 

pointed by the Lord Chancellor to re

view the current rules and procedures of 

the civil courts in England and Wales. The 

interim report was published in June 1995 

and the final report in July 1996. What 

follows is a summary of the broad agenda 

inasmuch as they fruitfully relate to the 

South African situation, as a similar urgent 

need exists here. 

The principles 
The importance of civil justice 
The civil justice system must be based on 


the following basic principles: 


1 It should be just in the results it delivers; 


2 It should be fair and be seen to be so by: 


• ensuring that litigants have an equal op

portunity, regardless of their resources, 

to assert or defend their legal rights; 

• providing every litigant with an adequate 

opportunity to state his own case and 

answer his opponents; 

• treating like cases alike. 

3 Procedures and cost should be propor

tionate to the nature of the issues involved. 

4 It should deal with cases with reason

able speed. 

5 It should be understandable to those who 

use it. 

6 It should be responsive to the needs of 

those who use it. 

7 It should provide as much certainty as 

the nature of particular cases allows. 

8 It should be effective, adequately 

resourced and organised so as to give ef

fect to the stated principles. 

In South Africa the civil justice system 

ha been sadly neglected. It is not modem 

and does celtainly not even remotely com

ply with these basic principles. Even the 

mandate given to the newly appointed Rules 

Board will in my view not ensure compli

ance with these principles, and drastic steps 

ought to be taken along the lines of the 

Woolf recommendations. Readers of this ar

ticle are accordingly invited to sent their 

comments, views and recommendations to 

the editor of this journal. If sufficient re

sponse is received the topic will again be 

dealt with, in the South African context, in 

the next edition of Consultus. 

The problems and their causes 
The key problems facing civil justice 

throughout the common law world appar

ently are cost, delay and complexity. These 

are interrelated. There is no clear judicial 

responsibility for managing individual 

cases, certainly not in England, according 

to the report. The solutions must be inter

dependent. A partial tinkering with the 

present system in South Africa will cer

tainly not suffice. 

The adversarial environment 
The main responsibility for the initiation 

and conduct of civil proceedings rests with 

the parties to each case. The role of the 

judge at present is to adjudicate on issues 

selected by the parties when they choose to 

present them to the court. Without effec

tive judicial control, the adversarial proc

ess is likely to encourage an adversarial 

culture and to degenerate into an environ

ment in which the litigation process is seen 

as a battle field where no rules apply. In 

this environment, the questions of expense, 

delay, compromise and fairness will usu

ally have only a low priority. In England 

the present system does not ensure litiga

tion conducted in accordance with the ex

isting rules and practice directions. The 

powers of the courts have fallen behind the 

more sophisticated and aggressive tactics 

of some litigators. The orders for costs 
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which are made are an ineffective sanction 

applied after the damage is done. The de

lay in being able to obtain effective inter

vention by the court both encourages rule 

breaking and discourages the party who 

would be prejudiced from applying for pre

ventive measures. Whether through incom

petence or deliberation, pleadings often fail 

to state the facts as the rules require. This 

leads to a fundamental deficiency, namely 

the failure to establish the issues in the case 

at a reasonable early stage. Witness state

ments have begun to follow the same route 

as pleadings, with a draughtsman often used 

to obscure the original words of the wit

ness. The scale of discovery in the larger 

cases is completely out of control. The ap

proach to experts shows the characteristic 

range of difficulties: instead of the expert's 

assisting the court to resolve technical prob

lems, delay is caused by the unreasonable 

insistence on going to unduly eminent mem

bers of the profession and evidence is un

dermined by the partisan pressure to which 

experts are subjected. 

Expense of litigation 
This is one of the most fundamental prob

lems confronting the civil justice system. 

The Master of the Rolls has described it as 

"a cancer eating at the heart of the admin

istration of justice". 

The problem of cost is fuelled by the 

excessively combative environment in 

which so much litigation is now conducted. 

The various bar councils ought to take note 

of this cancer. They certainly do not do > 
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so and if they do, do not do so efficiently 

and consistently. Even after 21 years at the 

Bar I am sometimes simply horrified when 

I hear of colleagues, more or less of my 

standing and sometimes more senior, mark

ing the most astounding fees, presumably 

on the basis that they merit such. This may 

seem like harsh criticism but unfortunately 

it is true. However, it may be unfair to sim

ply blame the bar councils in this context. 

The attorneys' profession owe both the pub

lic and the advocates' profession as a whole 

the duty to ensure that such fees are not 

marked, and if marked, not paid without 

protest, and subject to the proper arbitra

tion proceedings provided for by each con

stituent bar. 

Excessive and unaffordable 
cost 
Excessive cost deters people from making 

or defending claims. For individual litigants 

the unaffordable cost of litigation constitutes 

a denial of access to justice. The burden on 

litigants is not confined to the fees they have 

to ~ay their advisors. To the private indi

vidual there is also his own time and en

ergy. In the case of larger companies there is 

the diversion of executives and other em

ployees from their normal activities. 

Disproportionate cost 
This problem occurs mostly in smaller cases 

where the cost of litigation, for one side 

alone, frequently equals or exceeds the value 

of what is at issue. This makes it impossible 

for ordinary people to take or defend smaller 

cases unless they receive legal aid, have in

surance or believe that they can be certain 

of winning their case and their costs. 

Uncertainty as to costs 
The present approach to litigation, also 

again in South Africa, usually results in 

total uncertainty for the parties as to what 

litigation will require. This arises from a 

number of factors: 

I The rule that costs normally follow the 

event and the inevitable uncertainty as 

to the outcome of litigation; 

2 The present procedures where manage

ment of the case is primarily a matter 

for the parties, and either side can in

fluence not only its own cost but also 

its opponents' costs; 

3 The requirement of our adversarial sys-
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tem that every aspect of a case be fully 

investigated. This encourages excessive 

work and cost on issues which are often 

recognised from an early stage as pe

ripheral; 

4 The present charging system, on a daily 

or hourly basis, which means that the 

more that is done on a case, the more 

lawyers are paid; 

5 Discontinuity in the handling of cases 

which results in the additional work nec

essary to refresh memories. 

In England the costs are apparently horren

dous in areas of commercial litigation and 

especially in intellectual property cases. I 

shudder to think what the concomitant costs 

in South Africa are, but as I am ignorant in 

the field, I do not comment. 

Delay 
Delay is an additional source of distress to 

parties who have already suffered damage. 

It postpones the compensation of another 

remedy to which they may be entitled. It 

interferes with the normal existence of both 

individuals and businesses. It can lead to 

collapse of relationships and businesses. 

Delay results in increased costs. Delay and 

lengthy time scales are a matter for con

cern in at least four areas: 

- advancing a case from the initial 

claim to a final hearing; 


- reaching settlement; 


- obtaining a hearing date; and 


- the hearing itself. 


Delay in reaching settlement 
Settlement too often occurs at too late a stage 

in the proceedings. A settlement at a late stage 

is better than no settlement at all. However, 

if a case can be settled fairly early this would 

be to the parties' and the court's benefit. 

Time taken by the hearing 
Time estimates are provided by parties but 

usually these bear insufficient relation to re

ality. The approach is wasteful for all con

cerned. There is no effective planning of 

hearings. Nor is there a sufficiently planned 

use of judges' time when they are not sit

ting at court, according to the Woolf report. 

One moves into a very sensitive area and it 

would take a practitioner of courage to com

ment on the so-called "judges' time" out of 

court. I would be most interested in receiv

ing colleagues' comments in this regard. In 
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Pretoria at least it is certainly not unheard 

of [or unseen] for judges to fit in a round of 

golf, play cards, go off to their farms, etcet

era when officially they should be in cham

bers. Nevertheless, the official line is that 

judges are overworked and if more judges 

are appointed their "status" will be unduly 

affected, allegedly to the detriment of the 

public! 

Complexity 
Complexity can be traced to different 

sources: 

- the state of the rules of court; 

- the existence of separate procedures and 

jurisdictions in the high court and county 

courts [in South Africa of course simi

larly between the supreme court and the 

magistrate's court]; 

- the variety of ways of initiating proceed

ings; 

- the substantive law which the court has 

to apply, which is often obscure and un

celtain. 

I wonder whether the time has not come 

for the law in South Africa to be codified. 

In my view this would be the factor that 

would most likely lead to substantial re

duction in costs and problems revolving 

around access to justice in the discussed 

context. I can already hear colleagues 

throwing up their arms in horror at the sug

gestion of tampering with a legal system 

that has allegedly withstood the test of time 

for two thousand years! However, if the in

terests of the public are properly taken into 

account for a change, this would in my view 

be an absolutely essential task to undertake. 

A low priority for civil justice 
In South Africa we are currently obsessed 

with the criminal justice system, and for> 
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good reason. Unfortunately. 

In England civil cases are only heard if 

the high court judge has time to devote to 

them after the criminal business had been 

completed. In South Africa we no doubt 

would call this prioritising human rights! 

The solution may well be that judicial of

ficers are appointed only to criminal courts 

or only to civil courts. This would in any 

event be more appropriate having regard to 

most practitioners' preferences. 

The major reforms 
The primary problems have been referred 

to herein above and their cumulative affect 

restricts proper access to justice. Lord Woolf 

believes that there is now no alternative to 

a fundamental shift in the responsibility for 

the management of civil litigation from liti

gants and their legal advisors to the courts. 

Judicial officers need of course to be ex

perienced and competent and mindless af

firmative action appointments which 

allegedly satisfy the interests of the public 

are absolutely counterproductive. If expe

rience and competence are the only criteria 

judicial officers will in due course truly rep

resent the various interests of the society 

and also be representative of it. It is simple 

logic. 

A change of this nature will involve not 

only a change in the way cases are pro

gressed within the system. It will require a 

radical change of culture for all concerned. 

It will place a greater responsibility on the 

judges and the courts for the way in which 

a case proceeds through the system to a fi

nal hearing and for the form of the final 

hearing itself. The system and the proce

dures themselves must change to provide a 

framework within which judicial and court 

control can be exercised effectively. 

The working objectives for the 
new system 
The new system should meet the following 

working objectives. [I have attempted to 

summarize these and then only where I have 

deemed them applicable to the South Afri

can situation.] 

• Where practical, the parties to a dispute 

'should be able to obtain information and 

advice to enable them to resolve that dis

pute in an economic, expeditious and 

practical manner and if this is not pos

sible, to conduct the appropriate litiga

tion satisfactorily. 

• The parties should: 

(i) Whenever it is reasonable for them to 

settle their disputes, do so before resort

ing to the courts. 

(ii) Where it is not possible to resolve a 

dispute or an issue prior to proceedings, 

then they should do so at an early stage 

of the proceedings as possible. In the 

South African context we must remem

ber that the arbitration centre recently 

established in Johannesburg can go a 

long way of achieving this result if the 

public as individuals, and businesses 

make proper use of it as they should. 

Therefore, where there exists an appro

priate alternative dispute resolution 

mechanism which is capable of resolv

ing a dispute more economically and ef

ficiently than court proceedings, then the 

parties should be encouraged not to com

mence or pursue proceedings in court 

until after they have made use of that 

mechanism. 

(iii) Prior to commencing and throughout 

the course of proceedings the parties 

should be able to be, and should be, kept 

fully informed of the likely costs and 

consequences of the proceedings and 

any alternative means of resolving those 

proceedings. 

(iv) Proceedings should be conducted and 

disposed of in a manner, at a cost and 

within the time scale which is appro

priate, taking into account the nature of 

the issues involved and the means of the 

parties. 

(v) 	 Whenever practical and to the extent 

possible, evidence and fact should be 

agreed and the issues identified between 

the parties prior to the hearing. 

(vi) Legal proceedings and trial should be 

subject to predetermined time tables. 

(vii) From an early stage in any proceed

ings, the probable and, whenever pos

sible, the actual date of each significant 

step in proceedings, including the trial, 

should be known and the parties should 

only be allowed the departs on that date 

for good reasons. Only such discovery 

should take place, and only such evi

dence should be before the court, as is 

necessary for the just and appropriate 

disposal of the proceedings, and the evi

dence should be in a form which is most 

appropriate in all circumstances. 

(viii) The court 's rules of procedure should 

give effect in a simple, clear and non

technical manner to the preceding aims. 

(ix) The court system should be provided 

with the resources and the judicial and 

administrative structure necessary to 

fulfil these aims. 

The need for case management 
by the courts 
In civil law jurisdictions, as opposed to com

mon law jurisdictions, the relationship be

tween the court and parties to civil litigation 

is completely different. The court has greater 

responsibility for investigating the facts of a 

case and can decide, independently of the 

parties, what issues it needs to determine 

and what evidence it should hear. The role 

of the parties' legal advisors, as compared 

with that of English and South African law

yers, tends to be a lot smaller, and that of 

the judge more dominant. In England the ex

ploitation of rules is endemic in the system; 

the complexity of civil procedure itself ena

bles the financially stronger or more experi

enced party to spin out proceedings and 

escalate costs by litigating on technical pro

cedural points or peripheral issues, instead 

of focusing on the real substance of the case. 

All too often, such tactics are used to intimi

date the weaker party and produce a resolu

tion of the case which is either unfair or is 

achieved at a grossly disproportional cost or 

after unreasonable delay. This certainly rings 

a bell somewhere. Other procedural inno

vations, such as witness statements in Eng

lish procedural law went wrong because the 

courts were not in a position to control the 

activities of litigants and their legal advi

sors. Case management suggested by the 

Woolf repOlt involves a COUlt taking the ul

timate responsibility for progressing litiga

tion along a chosen track for a predetermined 

period, during which it is subjected to se

lected procedures which culminate in an ap

propriate form of resolution before a suitably 

experienced judge. Its overall purpose is to 

encourage settlement of disputes at the ear

liest appropriate stage; and, where trial is 

unavoidable, to ensure that cases proceed as 

quickly as possible to a final hearing which 

is itself of strictly limited duration. 

In the United States the Federal Judi

cial Centre described effective management 

as having the following main characteris

tics: 

CONSULTUS, NOVEMBER 1996 110 



(i) It is active - the judge attempts to an

ticipate problems before they arise 

rather than waiting passively for mat

ters to be presented by counsel; 

(ii) It is substantive - the judge's involve

ment is not limited to procedural mat

ters. Rather the judge becomes familiar 

at an early stage with the substantive 

issues in order to make informed rul

ings on issue, definition and narrowing; 

(iii) 	It is timeLy - the judge decides dis

putes promptly, particularly those that 

may substantially affect the cause or 

scope of further proceedings; 

(iv) 	It is continuing - the judge periodi

cally monitors the progress of the liti

gation to see that schedules are being 

followed and to consider necessary 

modifications on the litigation plan. The 

judge may call for interim reports be

tween scheduled conferences. 

(v) 	It is firm but fair - time limits and 

other controls and requirements are not 

imposed arbitrarily or without consid

ering the views of counsel, and are sub

ject to revision when walTanted by the 

circumstances. Once having established 

a programme, however, the judge ex

pects schedules to be met and where 

necessary, imposes appropriate sanc

tions for derelictions and dilatory tac

tics.' 

The approach to case manage
ment 
Having regard to certain statistics a three

tier system was proposed: 

(i) An increased small claims jurisdiction 

of £3 000,00; 

(ii) A new fast track for cases at the lower 

end of the scale; 

(iii) A new multitrack covering both the 

high court and the county court [I pre

sume we would be referring to the su

preme court and the magistrate's court 

in the South African context]. 

(iv) The proposals for the fast track and 

the multi track are designed to provide 

appropriate ways of handling cases from 

the simplest and least expensive to the 

most complex, important and financially 

weighty. They are intended to reduce 

cost and delay and provide hands-on ju

dicial management only in those cases 

where this will be cost effective and will 

provide positive benefits. Any rules will 
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require judges to have regard to the need 

to achieve a just and timely resolution 

of the dispute at a cost which is propor

tionate to the nature of the issues in

volved and the means of the parties. 

(v) The fast track 

This will provide a quicker and 

more proportionate means of deal

ing with lower value and simpler 

cases above the small claims limit 

through the introduction of simpler 

and more limited procedures. 

The aims are: 

• To meet the need for such cases 

to be disposed of expeditiously at 

a cost which litigants can afford; 

and 

• To provide an element of certainty 

as to what the procedure will re

quire and what costs will be in

volved. The procedure will apply 

to cases immediately above the 

small claims limit and up to 

£10000,00. 

(vi) 	 Multitrack 

This track would cover both high 

COlllt and county court cases [su

preme court and magistrate's court 

cases]. All cases where a defence 

is filed will be examined by a pro

cedural judge and allocated to the 

appropriate track. For multitrack 

cases a decision will be taken also 

as to whether the case requires full 

hands-on judicial control, more lim

ited case management or whether 

it can be dealt with by standard di

rections on a standard time table. 

Although patties may indicate their 

own views, the court has the ulti

mate responsibility for the alloca

tion of a case to the appropriate 

track. The allocation is not neces

sarily permanent and for good rea

son can be changed subsequently. 

After considering the relevant pa

pers, the procedural judge will: 

• Issue appropriate directions in

cluding a time table appropriate to 

meet the needs of the particular 

case; 

• Fix a case management confer

ence; 

• If necessary transfer the action to 

the appropriate court; 

• In specialized and complexed 
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cases, arrange for the papers to be 

considered by a judge of the ap

propriate seniority. The judge 

would therefore need to be con

structive in his approach. 

(vii) I will again to some extent deal with 

this hereunder. At this stage effective 

judicial case management will require: 

• Continuity of management; 

• Management and trial by judges at 

an appropriate level, but who are 

no more senior than is necessary; 

and 

• Flexible and efficient deployment 

of the judiciary. 

(viii) I may at this stage add as far as the 

last mentioned aspect is concerned, that 

during the latter part of 1995 I wrote a 

dissenting [from the Bar Council] report 

to the Hoexter Commission, suggesting 

legislation that would abolish the legis

lative difference between judges, mag

istrate's and other judicial officers. A 

department ofjudicial officers should be 

established from which department the 

appropriate judicial officer would be 

drawn for the various courts depending 

on competence and experience. To date 

I have had no come-back although cer

tain senior colleagues indicated to me 

that the idea was totally crazy/eccentric. 

The natu re of the fast tract 
This is intended to be a procedure without 

frills. It will ensure equality of treatment 

between litigants even if they are of un

equal means. It will be designed so that the 

costs of the procedure can be noted in ad

vance and the litigant's maximum liability 

for costs, even if he is unsuccessful can be 

anticipated with certainty. So far as possi

ble cases on the fast track should be heard 

at a local court which is convenient to the 

parties. The fast track will improve access 

to justice for those who at present cannot 

afford to litigate. The system should also 

encourage the development of conditional 

fees and legal expenses. This track would 

be for cases such as motor vehicle colli

sions and personal injury cases, building, 

consumer and neighbour disputes and so 

forth. 

Fast track features 
(i) A set time table of 20-30 weeks, with 

a "warned week" for a fixed date for trial> 
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allocated from the outset, with a definite 

trial date notified not later than eight weeks 

prior to trial. The time table may need to 

be rather longer for personal injury cases 

than for other cases; 

(ii) Limited discovery; 

(iii) The trial will be confined to no more 

than three hours, that period being allocated 

equally betwe~n the parties. The court 

would, however, have some discretion as 

long as the case finished within a day; 

(iv) No oral evidence from experts; 

(v) Limited oral evidence from witnesses 

of fact supplemented as necessary by writ

ten submissions and written evidence; 

(vi) As far as argument is concerned, there 

would only be a citation of authorities or 

reliance upon other written reports involv

ing no more than giving the reference and 

identifying the relevant passages relied 

upon preferably in advance of the trial. 

Short written submissions on the law would 

also be acceptable. [Should this method not 

be followed in all our courts immediately?] 

(vii) There would be short judicial reasons 

for the decision either at the end of the hear

ing or subsequently in writing. Discussions 

of arguments as to the relevant legal prin

ciples would not be required. An indica

tion of the judge's approach would be 

sufficient. In relation to the facts, the judge 

would need only to identify the evidence 

he accepted. With relation to civil litiga

tion conducted in Germany the report found 

that it is perfectly possible to conduct liti

gation at a cost which is both certain and 

significantly lower than that which prevails 

in England, and of course in South Africa. 

The very straightforward and limited 

procedure of the fast track was designed to 

make it possible to introduce standard fixed 

cost which would represent the extent of a 

party's liability to an opponent. A certain 

percentage of the total could be allocated 

to key stages of the proceedings. Such fixed 

costs would also constitute appropriate pay

ment to a party's own legal advisor, except 

in cases where there was an explicit agree

ment to pay more on a basis which had been 

fully explained to the litigant. 

The multitrack 
This would cover a spectrum of cases from 

the relatively straight forward [above the 

£10000,00 mark] to cases which are 

complexed, weighty, of high financial value 

or of significant public interest. It will also 

include cases where there will be virtually 

no scope for management prior to the hear

ing, such as a case which involves solely the 

interpretation of a point of law. Management 

will therefore range from standard directions 

and a standard time table for straight for

ward cases to full hands-on management by 

the trial judge from a very early stage. The 

initial scrutiny of cases by a procedural judge 

once a defence has been filed, will initiate 

the process. Such judge will determine how 

the case can be dealt with and which level 

of seniority would be required. Case man

agement would usually be provided through 

at least two interlocutory management hear

ings. The first will be a case management 

conference shortly after the defence was 

filed. he second will be a pre-trial review 

about 8 to 10 weeks prior to the date of the 

trial. The case management conference will 

normally be conducted by the procedural 

judge, although in complexed cases the trial 

judge may need to perform this function. At 

the hearings a full management review of 

the action will take place, based on infor

mation provided in response to a standard 

questionnaire, prescribed by a rule or prac

tise direction. As part of that review, any is

sues which can be disposed of at the hearing 

should be dealt with. If there are other is

sues which could be more conveniently, eco

nomically or expeditiously disposed of before 

the trial, then direction should be made for 

that form of disposal. The judge will also 

draw the parties' attention to the existence 

of any beneficial form of alternative dispute 

resolution and should in any event explore 

the possibility of settlement of issues of the 

case as a whole. The case management con

ference should be attended by counsel or at

torney with responsibility for the conduct of 

the case, and the counsel or attorney in

structed to attend the trial must also appear 

at the pre-trial review. The lay client, or 

someone fully authorised to act on his be

half, will be required to attend both hear

ings. A pre-trial review provides an 

opportunity to set a programme, time table 

and budget for the trial. It provides an op

portunity to reconsider the key issues of the 

case and whether these can be limited fur

ther before the trial. The witnesses needed 

to give oral evidence and the issues to which 

their evidence should relate will be identi

fied. The management of documentary evi

dence will be agreed. The form of expert 

evidence will be determined. Cases will al

ways be proceeding to a fixed time table. 

Procedural applications, including interim 

applications for injunctions, should be heard 

in chambers. Interlocutory decisions will in

clude both management or procedural deci

sions and determinative decisions, such as 

whether an interim injunction [interdict] or 

summary judgment should be granted. In or

der to restrict the consideration of appeals 

from interlocutory decisions to genuine ap

peals rather than the merely frivolous or tac

tical, appeal should only be allowed with 

leave. 

Judicial and administrative 
responsibility 
The report recommends that a head ofcivil 

justice be appointed. He would be the key 

figure of the new framework for the OJ·gani

sation of civil justice. It will be his respon

sibility to ensure that the ultimate control 

of cases is effectively shifted from the liti

gators to the judges and that judicial con

trol is exercised effectively. His leadership 

and guidance will be essential in support

ing the judges in their new role. It will be 

his authority behind every procedural judge 

exercising robust control over a recalcitrant 

litigators and behind every trial judge who 

sets a time table and a programme for the 

hearing of a case. It will be his authority 

that backs up the judge's order for cost pay

able forthwith as a sanction against parties 

who have tried to subvert the proper man

agement of the case. He will have an im

portant role to play in encouraging the new 

team spirit and ensuring that the judges at 

all levels work together to achieve a new 

culture of civil litigation better adapted to 

the needs of those who use the courts. A 

senior civil judge should be appointed for 

each trial centre. 

The deployment of the judiciary 
Many of these recommendations relate to 

the particular system in England and Wales. 

I will not mention them here. It is interest

ing to note, however, that the report ac

cepted that it is inevitable that the judiciary 

in the future will become more specialised. 

Judges cannot effectively handle every type 

of case. The range of cases has to be suffi

ciently limited to allow the judge to be able 

to do enough cases to be in touch with re-
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cent developments. This does not mean that 

new areas of specialisation cannot be ac

quired by the judges or that the area should 

not change. Robust control of cases acquir

ing hands-on management will require con

tinuity and commitment from members of 

the team which will be established at the 

larger civil litigation centres. It will also 

require a degree of experience and exper

tise on civil litigation so that effective ju

dicial control can be exerted at case 

management hearings, including the pre

trial review and at the trial itself. This will 

place new demand on all judges. It will re

quire training and the acquisition of new 

skills. The key to success will be a closer 

co-operation between judges at all levels. 

A new team spirit and a complementary 

way of working is required. This will in

volve formulating an agreed approach be

tween team members and agreeing the 

means of giving effect to that approach 

through consultation, discussion and the 

sharing of experience. The new duty of cir

cuit judges in this context and senior civil 

judges could prove attractive to members 

of the profession who are interested in the 

challenge which judicial administration in

volves but who at presently are deterred 

from seeking appointment by the require

ment to sit in other type of cases or for other 

reasons of course. 

The role of information 
technology 
Equipping judges with usable and well-sup

ported technology would be of the greatest 

benefit to them, it is envisaged. This tech

nology should include powerful portable per

sonal computers for use on the bench and at 

other locations. The computer should be 

equipped with communications facilities, 

hardware and software which would enable 

the judges to gain access to information and 

to files in other locations, and also to com

municate electronically with other judges 

and legal advisors. These should include 

wordprocessing for the preparation of judg

ments, directions and orders and for the tak

ing of notes at trial; access to external 

information services, whether through on

line or CD-Rom technology; and document 

management systems and electronic check

lists to assist judges in the control of their 

own work. Effectively that means that in

formation technology could be used by all 

judges and not just those who are enthusi

asts. Technology for court room usage is also 

envisaged. This can be through "computer

aided real time transcription", which con

verts words spoken in the court room into 

text that appears instantaneously on the par

ticipants monitors. Judges have reported that 

this technology brings time savings of ap

proximately 30%. 

Resources 
The proposed civil justice system needs to 

be adequately resourced and properly or

ganised to meet the objectives. At high court 

or supreme court level the aim is to ensure 

that judges are appropriately deployed so 

that they only deal with cases that most need 

their expertise. As far as district judges are 

concerned [I suppose in the South African 

context these would be magistrates], the 

heaviest burden would most likely fall on 

them. Both type of judges, however, could 

be assisted at each centre by a body of law 

clerks and researchers. There is no reason, 

in the South African context, why only the 

constitutional court should have the ben

efit of such a body of lawyers. In fact, proper 

staffing of the courts at the lowest possible 

level would be of the greatest benefit to so

ciety and not vice versa. 

Litigants in person 
It is essential to the success of the Woolf 

proposals that the courts themselves should 

in future take a more proactive role in rela

tion to unrepresented litigants, both in giv

ing information about sources of professional 

advice and other outside help, and in them

selves providing direct assistance. In the 

South African context I may add that I be

lieve that this function will enhance the sta

tus ofjudges rather than diminish it, although 

I believe that the status of judges is a topic 

which should not be worthy of discussion at 

all. Any person paid by the Government [i e 

tax payer] from the President down ought to 

be a person that is desirous of rending a 

proper service to the public. Nothing more 

and nothing less. 

Both court staff and judges must recog

nise the needs of litigants in person, and if 

necessary, adjust their approach so that 

there is no suggestion at all that they are 

being treated as an exception or even a nui

sance. At the same time there is a need to 

improve the advice and assistance available 

and to ensure that litigants have early con

tact with whatever source of advice is avail

able. A proper advice service is particularly 

important to ensure that effective help and 

advice is available to those litigants who 

are most disadvantaged and least able to 

help themselves. The key needs for these 

litigants are for: 

- A system which is understandable and 

responsive to their needs; 

- Information and advice on different 

ways of resolving problems; 

- Information advice on how to make a 

claim and how to respond to a claim; 

- Advice and assistance on preparing and 

presenting the case; 

- There is also a need for education about 

the legal system in the broader sense. 

In my view this should start at high 

school level and the lawyers should be 

encouraged to tender the services in this 

regard. 

Practice and procedure 
The following recommendations were made 

in this context: 

- There should be a new ethos of co-op

eration on the part of litigants and the 

legal representatives before proceedings 

are begun; 

- The appropriate professional bodies 

should draw up guidelines for the pre

proceedings conduct of legal representa

tives. 

Pleadings 
The following recommendations were made 

and these can be usefully applied to the 

South African context as well: 

- As part of its responsibility for manag

ing cases, the court will ensure that the 

parties plainly state the factual ingredi

ents of their case so that the true nature 

and scope of the dispute can be identi

fied; 

- The basic function of pleadings is to 

state the facts relied upon; 

- The claim and defence will be consid

ered by the procedural judge after de

fence is filed, and, if the issues can not 

be readily identified from the pleadings, 

directions will be given with a view to 

rectifying this; 

- Where there has been a case manage

ment conference, the major claim will 

be to produce a statement of the > 
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issues in dispute, which will effectively 

take over from the pleadings; 

- If, unavoidably, new facts and new is

sues emerge during the proceedings, the 

statement of issues can be altered to re

flect this. Certain recommendations 

were also made as to what a claim would 

have to contain as well as what a de

fence should contain. Provisions will 

also be made for specific defences in this 

context. The term "pleading" will be re

placed by "statement of case", as is pres

ently in use in the industrial court 

proceedings. Such statements of case 

will refer to the principle documents to 

be relied upon. A party would be per

mitted, but not obliged, to attach to his 

statement of case, the principle docu

ments to which he refers and the names 

of his anticipated witnesses or summa

ries of their evidence. Statements of case 

will contain a declaration on behalf of 

the party of belief in the accuracy and 

truth of the matters put forward . 

Discovery 
Benefits of a system of discovery will only 

outweigh the disadvantages of the substan

tially greater control over the scale of dis

covery as exercised than at present. The 

parties have a responsibility in this context 

as well. That responsibility is only to seek 

discovery when it is justifiable to do so and 

to co-operate in giving discovery in re

sponse to a reasonable request. On the fast 

track the only discovery which would nor

mally be required is of documents which a 

party relies upon in support of his conten

tions in the proceedings or documents of 

which a party is aware and which to a ma

terial extent adversely affect his own case 

or support another party's case. Discovery 

on the multitrack level will be dealt with 

at the appropriate stages of the management 

conference. 

Exchange of witness statements 
(i) The report firmly endorses the practice 

of requiring the exchange of witness state

ments. They assure that the parties are fully 

aware before the trial of the strength and 

wea}<nesses of the case which they have to 

meet. The sooner a party is aware of this, 

the more likely it is that the outcome of the 

dispute will be a just one, whether it is set

tled or tried. In many situations, the ex

change of witness statements will obviate 

the need to develop pleadings or to seek to 

administer interrogatories. Under the pro

posed new arrangements, it will assist case 

management by enabling judges to be fa

miliar from the start with the nature of the 

evidence and so shorten the trial. 

(ii) Statements will normally stand as the 

evidence-in-chief of the witness. A party 

seeking to examine in chief a witness who 

has provided a statement must satisfy the 

judge of the need to do so. 

(iii) Where practicable a supplementary 

witness statement should be prepared and 

served on the other party to deal with mat

ters not dealt with in the original statement 

on which a witness is to give evidence-in

chief. 

(iv) Leave must sought to adduce a supple

mentary witness statement at the trial if any 

other party objects to it. 

(v) The judge has complete discretion to 

permit supplementary examination in chief. 

A word of caution, however: If witnesses 

are not normally allowed to supplement 

their statement with oral evidence, it is al

most inevitable that painstaking care is 

going to be involved in the drafting in the 

case of any substance. The Woolf report 

then referred to the "new industry" devoted 

to the creation of witness statements. On 

the one hand I found this reference amus

ing, on the other quite sad. Is it because 

lawyers are simply inherently unable to say 

either "Yes" or "No" without reservation? 

This "new industry" would whither if a 

more relaxed attitude is adopted by a court 

to the statements. If it is generally under

stood that a witness will be allowed to de

velop points already referred to in a witness 

statement, most of the benefits which are 

to be arrived from the exchange of witness 

statements would still be achieved, but 

without the need for exhaustive drafting 

attended to achieve pedantic accuracy. 

(vi) On the fast track the witness statement 

should be no more than a succinct summary 

of the evidence which a witness can give. 

Such summary should be exchanged within 

28 days of the delivery of the defence. 

Within a period of a further eight weeks, 

each party should indicate the witnesses he 

requires to be called and the issues with 

which the witness will be required to deal. 

Any witness statement not challenged in 

this way will be deemed to be admitted. 

The judge will be at power to decide which 

witnesses he wishes to be called.2 

(vii) On the multitrack the parties, if they 

wish to do so, will be entitled to adopt a 

two stage approach. For the case manage

ment conference the obligation will be to 

do no more than provide a summary which 

identifies the witnesses the party proposes 

to rely on and the principal topics with 

which each witness will deal. This will 

avoid the expense of preparing witness 

statements before the issues have been de

fined. At the case management conference, 

the witnesses from whom statements will 

be required can be identified, and those 

statements will be delivered in sufficient 

time before the pre-trial review for the other 

party to indicate the witnesses he would like 

called, and, again, the issues on which the 

evidence is challenged. A practice guide 

dealing with the preparation and use of wit

ness summaries and statements should be 

issued. The costs allowed for witness state

ments and summaries should reflect the fact 

that they are not intended to be elaborate 

documents. Sadly for some [including my

self] but happily for others, cross-exami

nation on the contents of witness summaries 

and statements should only be allowed with 

the leave of the judge. 

Experts 
In addition to the key role of case manage

ment, the report envisaged four specific 

ways of achieving improvements in the cur

rent situation: 

- The appointment of court experts and 

expert assessors; 

- A clearer role for experts and guidance 

which emphasises their independence 

and their duty to the court; 

- Appropriate choice and use of experts; 

- Better arrangements for expert evidence 

at trial. 

Offers to settle 
The report made the following recommen

dations: 

- The present practice of making pay

ments into court should be replaced by 

a system which permits the parties to 

make an offer of settlement; 

- Offers to settle can be made by a plain

tiff as well as a defendant; 

- Offers to settle can relate to individual 

issues; 
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- Offers to settle can be made before the 

commencement of proceedings; 

- The extent of entitlement to costs and 

interests in respect of an offer should 

be in the court's discretion and should 

depend on the extent of disclosure by 

the parties. 

Costs 
The report made some interesting propos

als which could usefully and without any 

great ado be applied in the South African 

context: 

- It should be a professional obligation 

for lawyers, before they are retained in 

connection with litigation, to explain to 

the prospective client how the charges 

for litigation are to be calculated and 

what the overall cost might be; and for 

the solicitor [attorney] to give reason

able notice where that estimate is likely 

to be exceeded and the reason for this; 

- Legal professional bodies should en

courage their members, where this is 

practical, to undertake litigation on fixed 

fees either for stages or the proceedings 

as a whole; 

- Courts, in making orders for costs, should 

pay greater regard than they do at present 

to the manner in which the successful 

party has conducted the proceedings and 

the outcome of individual issues; 

- As part of the wider discussion of legal 

aid, consideration should be given to the 

position of the unassisted litigant who 

succeeds against a legally aided oppo

nent. 

Rules of court 
- Keeping in mind the fundamental 

changes to the present system, the rules 

would also have to be changed in a fun

damental way. The preamble to the new 

code of rules will set out the general ob

jective of the rules. This goes to the crux: 

it will be of fundamental importance in 

the management system. 

- The general objective of their rules is 

to enable the court to deal with cases 

justly; 

- A court shall be obliged to apply the 

rules as to further the general objective; 

dealing with a case justly includes: 

(a) 	 Making allowance for any in

equality between the parties; 

(b) Saving the parties expense; 

[The days for striking complex ap

plications off the roll because the 

papers are not properly indexed 

will happily be over!]. 

(c) 	 Handling the case in ways 

which are proportionate: 

• to the amount 	of any money in

volved; 

• to the importance of the issues; 

• to the parties' financial position; 

(d) 	 Ensuring that the case is han

dled and completed expeditiously; 

and 

(e) 	 Allotting an appropriate share 

of the court's resources to the case 

while taking into account the need 

to devote resources to other cases. 

Conclusion 
The recommendations of the Woolf report 

are far reaching. In South Africa they can 

only be implemented at a substantial cost 

within the present system or hierarchy of 

courts. Access to justice would be substan

tially cheaper and more effective if the 

present system of separate courts and 

judges/magistrates is completely abolished 

and replaced by a streamlined hierarchy of 

courts within the context of a new admin

istration under the auspices of a Depart

ment of Judicial Officers from which the 

various courts can be staffed. The occa

sional ad hoc tinkering with the present sys

tem will not work now nor in the future. A 

fundamental and incisive new approach is 

now essential. 

Footnotes 
I See ManuaL for CompLexed Litigation 


[Third Edition] 1994, Federal Judicial Cen


tre, Washington DC. 


2 Rule 5(12) of the rules of the Labour Ap


peal Court Sitting as Special Tribunal Act 


30 of 1995 reads: 


"At the commencement of the hearing and af

ter hearing representations from the parties and 

having regard to the document filed, the spe

cial tribunal shall determine whether any fur

ther documentary or written or oral evidence 

is required and shall give directions in respect 

of the presentation to the special tribunal of 

such evidence." 

Addendum 
1 On 26 July the Lord Chancellor issued a 

press notice welcoming Lord Woolf's Re

port. He said that the recommendations hold 

far reaching consequences for the civil 

courts. Ifdisputes can be fairly settled with

out resort or litigation, they should be. If 

they cannot, it is for the courts to set the 

pace and to insist upon early identification 

of the disputed issues and evidence. In that 

way litigation becomes more responsive to 

the needs of the litigants rather than a con

venience of the lawyers or the system it

self. He will also consider what steps may 

be taken to promote the necessary change 

in culture amongst lawyers, judiciary and 

court users. Recommendations which call 

for new skills to be developed by judiciary 

and court staff need to be supported by a 

programme of training. 

2 The Lord Chancellor has already imple

mented several of the recommendations 

made in Lord Woolf's interim report: 

2.1 He has raised the value limit for auto

matic reference to the small claims proce

dure from £ 1 000,00 to £3 000,00 for all 

claims, except those for personal injury; 

2.2 He has issued public information re

garding alternative dispute resolution facili

ties; 

2.3 He has published a consultation paper 

on creating a Unified Rule Committee to 

make rules of procedure applying to the 

Supreme Court and County Court alike . 

3. The Bar Council similarly issued a press 

release. The chairman of the Bar's work

ing party on civil justice said inter alia the 

following: 

"The Bar Council has long urged a radical over

haul of the civil justice system to reduce costs 

and improve access to justice....But the gov

ernment will need to back Lord Woolf's whole 

package of reforms with extra judge power if 

they are to achieve what we are all working 

for. Failure to do so will undermine the re

forms and fail to reduce long-term costs." 

3 In particular, the chairman later warned, 

more judges would be needed and more 

training resources for those judges would 

have to be established, if the suggested re

forms are to succeed. His real fear was that 

the government may seek to cherry-pick 

from the proposals, avoiding anything 

which involves expenditure even though 

that would be a sound investment in judi

cial resources. 

4 The Bar Council, however, plans to make 

a substantial submission to Lord Woolf to 

assist the process of implementation. W 
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