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AFSA: The need for alternative 
dispute resolution 
Extracts from an address by Mr AM Omar MP, Minister of Justice, 
at the official opening of Arbitration House, Sandton, on 11 October 1996. 

I wish to thank AFSA for the invi
tation to participate in the official 
opening of Arbitration House. 

Criticisms 
I am only too conscious of the concerns 
and criticisms which were levelled at the 
plan to initiate AFSA. There were criti
cisms that was elitist, that it was designed 
to provide justice for the rich, that it was 
racist arising out of opposition to the ap
pointment of black judges to the supreme 
court bench, that it was motivated by 
opposition to transformation and that it 
signalled an unwillingness to come to 
tenns with the need to develop a justice 
system which provides access to justice 
for all the people of South Aftica. 

If there are individuals or groups 
who are motivated by any of these con
siderations, they should know that there 
will be no turning back on democrati
zation, on making our institutions, in
cluding the judiciary, representative 
and taking measures which will pro
vide greater access to justice for all 
South Africans. 

There is a need for ADR 
My own attitude is not motivated by the 
stated concerns or criticisms. Any ob
jecti ve assessment of our modem com
plex industrialised and commercialised 
society indicates that even where an ef
fective judicial system is in place, there 
is yet a need at every level of society for 
alternative dispute resolution mecha
nisms. This is so because even in the 
most advanced countries with the most 
sophisticated judicial systems, interest 
groups - business, labour, religious 
groups, cultural groups or community 
groups - continually look for more 
speedy, more effective, more officious, 
less cumbersome, less expensive and 
often less abrasive ways of resolving dis
putes and problems. Our country is no 
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exception in this regard. To the extent 
that AFSA will fill this void, it must be 
welcomed. I wish it every success. 

Complements court system 
Arbitration and other forms of ADR 
must not be seen as being antagonistic 
to the judicial system. It is so that the 
more the judicial system fails to deliver, 
the more people will look for alterna
tive ways of resolving problems, but 
there is no inherent antagonism or con
tradiction. ADR is not a substitute for a 
judicial system or a court system. The 
one complements the other and we need 
both. My wish therefore is that the an
tagonism which may have been gener
ated around the launching of this project 
should come to an end. We should de
vote our collective energy to ensuring 
that the AFSA project is a success and 
becomes a component of a larger vision 
which ensures that all South Africa's 
people enjoy access to justice. 

Strengthening the judiciary 
Access to justice presupposes the exist
ence of an independent judiciary with all 
the elements associated with it as well as 
a vigorous, independent but also public 
spirited legal profession. Many steps have 
been and are being taken to strengthen 
the independence of the judiciary. At the 
level of the supreme court, the establish
ment of the judicial service commission 
has been a great success. All permanent 
appointments to the supreme court over 
the past two and a half years have effec
tively been made by the judicial service 
commission. The reason for this is that 
the President appoints judges on the ad
vice of the judicial service commission. 
All acting appointments have been made 
on the recommendation of the Judge 
President of the division concerned. 

At the level of the supreme court also, 
the issue of judicial training is being ad

dressed, not only by the Department but 
by the judicial service commission itself. 
Already a judge has been appointed as 
part of a committee to organise judicial 
orientation programmes for newly ap
pointed judges. Broader programmes for 
training are also being planned. In that 
connection problems in the registrar of
fices as well as administration are being 
attended to. 

The management of cases at the level 
of the supreme court is in the hands of 
judges president and the Department is 
committed to providing them with such 
support systems and assistance as may 
be required to ensure that effective man
agement of cases is in place. The 
Hoexter Commission has also been 
urged to submit an interim report. 

Administering the lower 
courts 
There are 541 magistrates offices. An 
audit was conducted in respect of build
ings, equipment, support systems, the 
quality of justice in magistrates courts, 
personnel matters and steps that need to 
be taken to build the independence of 
those courts. 

Consultations have been held with 
magistrates, including the magistrates 
commission with a view to overhauling 
the management of courts. A new court 
management system has also been de
vised. Previously there were 11 Depart
ments of Justice, each administering 
courts in its own jurisdiction. With uni
fication of the various departments into 
a single Department of Justice, all courts 
have been managed from head offiice at 
Pretoria. This is clearly untenable and 
therefore the new management plan pro
vides for effective decentralisation. The 
Public Service Commission recently ap
proved the Department of Justice 
organogram providing for the setting up 
of regional offices in the provinces. The 
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new management system for Magis
trates Courts provides for the 541 courts 
to be divided into clusters of 40 to 50 
courts. Each cluster will be headed by a 
chief magistrate and a group of senior 
magistrates in the cluster. Many im
provements are necessary in our magis
trates courts in order to raise the quality 
of justice to an acceptable level. * 

The government's efforts 
In addition to whatever improvements are 
effected at the level of our COUItS, alter
native dispute resolution mechanisms 
must also be in place. This must be in 
place not only for business, but in our 
communities at every level. 

In the Department of Justice we re
cently approved a draft strategy document 
entitled Vision 2000 for discussion. 

In this draft strategy it is mentioned 
that if we want to make the legal system 
accessible, we also need to make ADR 
accessible and to encourage its use in 
appropriate circumstances. However, if 
we want to do this properly, we need thor

ough consultation between all the rel
evant role players so as to: 

• Evaluate ADR with a view to im
proving existing ADR initiatives; 

- Explore possibilities for partnerships 
with NGO's and other government 
departments to use ADR to expedite 
justice; 

- Develop and enforce national stand
ards; and 

-Incorporate ADR facilities in projects 
concerning community legal centres. 

Substantial work has fortunately already 
been done pertaining to the investiga
tion of the use of ADR in the Republic. 
For instance, during August 1994 I ap
proved the inclusion of an investigation, 
entitled Arbitration in the South Afri
can Law Commission's programme of 
law reform. As a result working paper 
59 on Arbitration was produced and 
widely circulated for comment by the 
Law Commission. 

The new Law Commission recom
mended to me that a project committee 

should be established for the Arbitration 

* See" 'n Perspektief op die Departe
ment van lustisie" on p 130 of this issue 

- Editor 
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Project. This was approved and a project 
committee was established under the 
chairpersonship of Judge Jan Steyn with 
effect from I May 1996. 

In view of our re-entry into the inter
national arena, we are now experiencing 
greatly increased regional trade and other 
economic links. As South AfIica assumes 
its natural role as generally accepted re
gional economic power, it could also es
tablish itself as a regional centre for the 
conduct of international commercial ar
bitration. 

Law Commission 
As a result the Law Commission has de
cided to adopt a holistic approach to in
ternational arbitration legislation. So as 
to include not only SA's response to the 
model law, but also possible changes to 
the legislation on the New York Con
vention (currently set out in the Recog
nition and Enforcement of Foreign 
Arbitral Awards Act 40 of 1977) as well 
as whether SA should accede to the 
Washington Convention on the settle

ment of investment disputes between 
states and national or other states. It is 
envisaged that a discussion paper con
taining the draft legislation will be pub
lished next month (November 1996). 

Because I consider that there is an 
increasing importance for ADR, for the 
reasons I mentioned earlier, I have re
quested the Law Commission on 8 July 
1996 to broaden its investigation on as
pects of the law with regard to Arbitra
tion to now also include an investigation 
into ADR at all levels, as a matter of 

urgency. 
The Law Commission consequently 

on 31 August 1996 decided to broaden 
its investigation as requested and five 
additional members have been appointed 
to the project committee. The commis
sion has indicated that a sub-committee 
consisting of the original members of the 
project committee, will deal exclusively 
with the international commercial arbi
tration, whilst the full extended commit
tee will deal simultaneously with all other 

aspects of the investigation. The meet
ing of the extended committee is due to 
take place in November 1996. I fIrmly 
believe that if we succeed in formalising 
methods of ADR, it will also undoubt-
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edly relieve our burdened court system. 
The impact of ADR techniques on the 
commercial, labour and family law fIelds 
are already being acknowledged widely, 
blit it is clear to me that ADR may also 
play an important role with regard to ac
cess to justice, juvenile justice, the sim
plifIcation of the criminal and civil justice 
system as well in the area of customary 
indigenous law. 

There are, however, many govern
mental and non-governmental organi
sations strivinig to provide affordable 
and appropriate dispute resolution pro
cedures in different communities and 
they too will have to be incorporated and 
acknowledged in this investigation. 
Community involvement will be of para
mount importance. 

The Department of Justice has a 
longstanding interest in and association 
with groups interested in ADR. For in
stance, during 1993 a joint working 
group on ADR, comprising representa
tives of the various interest groups was 
instituted with the purpose to, inter alia, 
help promote a culture of negotiation 
and settlement and ADR in general. 
This initiative could in the future obvi
ously build on the work ofthe Law Com
mISSIon. 

I know that we can, with the help 
of all the role players involved in 
ADR, help put South Africa on the 
map of the international ADR move

ment. It is preposterous that cities like 
Paris and london should compete for 
South African Arbitration business 
and that South Africa should not have 
its own say in this kind of work. W 
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