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TI
OSE who oppose procedural re

form often argue that adversarial 
procedures constitute a carefully 

and deliberately contrived system that has 
stood since time immemorial, and for that 
reason should not be tampered with. This 
proposition is in fact a fallacy. 

Until the late 18th century judges 
played active and inquisitorial roles in 
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court procedure. The adversarial system 
as we know it did not then exist. Judges 
routinely examined witnesses and de
fendants in a most rigorous and ruth
less manner and frequently introduced 
their political views into the proceed
ings. The system had hardly changed 
since medieval times. l 

Towards the latter part of the 18th 
century changes began to occur through 
a variety of causes, mainly the powerful 
social and philosophical changes then 
sweeping Europe, which led in turn to 
political and public pressure on judges. 

Despite improvements, the legal sys
tem at the beginning of the 19th cen
tury had several features that would not 
be tolerated today. The rules of plead
ing and procedure were highly complex 
and irrational and this caused huge de
lays in costs. There was considerable 
tension between the public and the le
gal system. The legal profession took the 
view at first that no changes should be 
made. This led to violent attacks on the 
administration of justice by dissatisfied 
media and public and these continued 
for some 70 years. At first the profes
sion reacted with smugness and self-sat
isfaction. In Blackstone's Commentaries 
reference is made to the solid founda
tions of the legal system, its extensive 
plan, the harmonious concun'ence of its 
several parts and the elegant proportion 
of the whole. The system was spoken of 
as being "so wisely contrived, so strongly 
raised, and so highly finished". 

Nevertheless, the legal system was 
suffering from appalling problems. The 
technical refinements which obstructed 
justice, the useless interlocutory proceed
ings, and the delays that were running 
from years into decades, were viewed 
by the public with serious concern. Well
known journals launched attack after at
tack. Newspaper editorials were filled 
with complaints against the abuses of 

the system. At first the legal profession 
strenuously resisted change and dis
played anger and resentment as the at
tacks increased in frequency and 
bitterness.2 

Eventually, however, changes began 
to occur gradually by means of a large 
number of small amendments which 
introduced changes at so moderate a rate 
that the profession became reconciled to 
one reform before the next was imposed 
upon it. In the end, the Judicature Acts 
and the rules prepared under their au
thority codified the results achieved 
through the years of struggle for reform. 
A new spirit prevailed and there was an 
appreciation that justice depended on 
substance and not technicalities. 

Two important features are revealed 
by this history. Firstly, the adversarial 
system is not a planned, logical and care
fully constructed set of rules. The rules 
are, in effect, a network resulting from 
pragmatic reactions over the centuries 
to a multiplicity of pressures. They are 
not immutable, and have changed fun
damentally when required by changing 
circumstances. Secondly, it is apparent 
that when the procedural structure is 
changed, and when there is strong lead
ership from the judiciary and the pro
fession itself, fundamental changes can 
be effected to legal attitudes and the cul
ture of lawyers. 

It is noteworthy that since the latter 
part of the 19th century, there has been 
staggering social, political, technologi
cal and demographic change which, 
until the last 20 years, has not been 
matched by any significant alteration to 
the basic procedures of the legal system. 
Plainly, there is a compelling need for 
reform. 

Case management 
Many changes have already been made. 
These involve case management. > 
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Case management is the response of the 
judiciary to the litigation explosion. 
There has been a vast increase in litiga
tion throughout the western world. Gov
ernments have not supplied the re
sources necessary to cope, by traditional 
means, with the increase. This has led 
to an exponential rise in the twin evils 
of modern litigation, namely excessive 
delays and costs. These in turn lead to 
injustice and a denial of access to the 
courts. Case management is the response 
of the judiciary to these problems. 

The principal objects of case man
agement are threefold: firstly, the 
achievement of quicker, fairer and more 
efficient justice for those cases that go 
to trial; secondly, the facilitation of the 
early settlement of those cases that are 
capable of settlement; thirdly, the 
achievement of these ends with as little 
increase in government expenditure as 
possible. 

While there are many different per
mutations in the techniques of pre-trial 
case management, there are two basic 
models. These are, first, management 
involving continuous control by ajudge, 
who personally monitors each case on 
an ad hoc basis, and, secondly, manage
ment where control is exercised by re
quiring the parties to report to the court 
(often in the form of a judicial officer 
other than a judge) at a few, fixed, stra
tegically determined, intervals or occur
rences (sometimes called "milestones") 
and where the management of the case 
is part of the routine and structured con
trol by the court over all or most of the 
cases in its registry. Generally, whatever 
model is employed, the court seeks 
through case management to control 
time limits for various interlocutory 
steps preparatory to the trial, to limit the 
issues determined at the trial, and to 
limit the time to be taken by the trial. 

I will attempt to illustrate these tech
niques by reference to case management 
as it has been developed and applied in 
the Supreme Court of Western Australia. 

"Lists" 
In 1990 the Expedited List was intro
duced. I have written about this previ
ously3 and I do not propose to repeat in 
any detail what I have already said. The 

purpose of the List is to afford speedy 
justice to all cases deserving of expedi
tion. The list is not limited to commer
cial cases and a matter may be admitted 
to the list against the opposition of a 
party. The administration of the list is 
in the hands of one judge who has a wide 
discretion to override the rules of court 
and to make orders in accordance with 
the exigencies of the case concerned. An 
overriding principle of the Expedited 
List is to prevent delays ordinarily 
brought about by interlocutory hearings. 
Ordinarily, interlocutory hearings in the 
List will not take more than 30 minutes. 
This is achieved by the parties filing 
written arguments which are read by the 
judge overnight, who then allows each 
party no longer than 10 to 15 minutes 
for oral argument the next morning. 
Through closely supervised deadlines 
imposed by the administering judge, the 
Expedited List has, since its inception, 
consistently enabled some 70 per cent 
of the cases in the List to be disposed of 
within four months of the issue of the 
writ (i e the process initiating the pro
ceedings). In particularly urgent cases 
the time taken has been less than a fort
night. 

Many lessons concerning case man
agement generally were learnt from the 
Expedited List. These included the need 
to curtail interlocutory applications, the 
advantages of the use of written state
ments of witnesses, the need to avoid 
adjournments and the need for rigorous 
enforcement of all court orders. A fea
ture of the Expedited List which became 
very popular was court appointed me
diation. The mediator provided was a 
registrar trained in mediation. The me
diation was free and was frequently or
dered against the opposition of one or 
both parties. This facility was so suc
cessful that parties began to apply for 
admission to the List solely in order to 
be able to take advantage of it. 

As the Expedited List progressed, it 
became apparent that there were con
siderable benefits to be gained from con
tinual supervision by a single judge of 
all long or complex cases. Accordingly, 
a Long Causes List was established. 
Through this List each case with an es
timated duration of 10 days or more 

came under the control of a single judge 
who heard not only all important inter
locutory applications arising therefrom 
but also the trial. 

Entry for trial 
In 1991 changes were made to the entry 
for trial rules relating to all cases. No 
case could be entered for trial unless the 
solicitors concerned certified that they 
held signed statements from all lay wit
nesses, that expert witnesses' statements 
had been exchanged (i e where expert 
testimony was to be led), that counsel 
had reviewed the pleadings and was of 
the view that no amendments were re
quired, and that a written advice on evi
dence had been received and complied 
with. The purpose of these particular 
rules was to ensure that no case would 
gain entry for trial unless it was ready 
to be heard. The experience was that too 
many cases had to be adjourned because 
they were listed for trial when they were 
not properly prepared. 

All cases entered for trial came un
der the control of a single judge, the 
judge in charge of the civil list. The pur
pose of this was to ensure that there 
would be consistency in management. 
Once a case was entered for trial all in
terlocutory applications in regard thereto 
would be heard by that judge. The same 
policy applied in the Expedited List was 
applied to cases once they had been en
tered for trial. That is to say, interlocu
tory hearings were conducted in the 
same way as in the Expedited List (by 
allotting approximately half an hour 
from 09: 15 to 09:45 each morning to 
each application, the judge having read 
the written arguments the evening be
fore), and once a trial date had been al
located to the case, no adjournment 
would be granted unless circumstances 
requiring an adjournment existed which 
could not have been foreseen by a rea
sonably prudent solicitor. 

Case management on this basis was 
predicated on the proposition that cases 
entered for trial would be afforded a trial 
date within six months. It would not be 
reasonable to expect lawyers to main
tain a state of preparedness for longer 
than that. Critical to the system was the 
celtainty of the trial date. The idea of a 
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continuous list is anathema to case man
agement. While this may be convenient 
to the court, it often results in substan
tial wasted costs through time waiting 
for a court, counsel dropping out and 
new counsel who are unprepared tak
ing over, and in forced settlements. 

Mediation 
Of course, the problem with giving fixed 
dates is that when cases are settled 
shortly before the trial or on the trial 
date, the time allocated to the judge is 
often wasted as it is difficult then to get 
cases to replace the case that has been 
settled. To avoid this occurring the court 
uses the medium of mediation. Once the 
case is entered for trial, the judge in 
charge of the civil list generally orders 
mediation before a mediation registrar. 
The mediation usually takes place more 
than a month before the trial; the object 
being to facilitate settlement sufficiently 
early to replace the case in the trial list. 
The combination of a fixed trial date and 
the mediation procedure has been very 
effective. Approximately 70 per cent of 
cases sent to mediation are settled. When 
cases are not settled, the general rule is 
that, at least, particular issues are re
solved. Most settlements occur suffi
ciently early so as to ensure that judge 
time is not wasted. 

Witness statements 
By continuous directions hearings the 
judge in charge of the civil list main
tains control over the case until it is 
heard by another judge. During these 

directions hearings orders are made 
governing as much of the conduct of 
the trial as possible. This often includes 
listing the witnesses to be called and 
defining the nature and extent of the 
testimony of each witness. Every at
tempt is made at the directions hear
ings to deal with object" ons to evidence 
so that few difficult or material admis
sibility questions arise at trial. Where 
it would seem to the managing judge 
that false issues have been raised, he 

may warn that special costs orders will 
be made if the party who insists on the 
issues in question remaining live fails 
in regard thereto at the trial. The com
prehensi ve nature of the orders made 
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at the directions hearings substantially 
limit any need for the trial judge to in
tervene during the trial itself. 

It has become customary to order the 
exchange of witness statements in most 
cases. The purpose of ordering such an 
exchange is twofold. Firstly, it achieves 
an underlying object of case manage
ment, namely the early cards on the ta
ble approach. An appreciation by each 
party of the opponent's case results in 
greater focus on the relevant evidence 
and a realisation of what evidence will 
and will not be required. This usually 

makes the trial more efficient and re
duces its length and the costs involved. 
Importantly, an appreciation of the 
strength of the opponent's case often 
leads to an early settlement, or at least 
facilitates the mediator's task. Secondly, 
the use of the witness statements as evi
dence in chief substantially reduces the 
trial time. 

It was recognised that excesses in 
relation to witness statements need to 
be controlled. This was done by a no
tice to the profession that a flexible ap
proach to witness statements would be 
encouraged, and witnesses would be al
lowed readily to supplement statements 
with oral evidence, provided that that 
did not result in any pat1y being sur
prised unfairly. It was said that there 
should be no need for exhausti ve draft
ing of statements intended to achieve 
pedantic accuracy. 

Discovery 
As discovery in major cases is often the 
cause of delay and costs, the rules were 
changed to afford the court discretion
ary power to deal with discovery in a 
flexible way. The court was given power 
to order discovery in stages, or discov
ery in regard to particular issues alone. 
The court was empowered to confine the 
obligation to discover to documents that 
are directly relevant to the issues in ques
tion. Discovery could also be limited 
where it was considered to be unreason
ably cumulative or duplicative, or was 

obtainable from some other source that 
was more convenient or less expensive, 
or where the burden or expense of the 
proposed discovery outweighed its likely 
benefit. The court was empowered to 
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order discovery at any time. 

"Milestone dates" 
In November 1996, with the unani
mous consent of the profession, fur
ther procedural changes were made. 
These involved the introduction of a 
system of case management of all 
cases not falling within the Expedited 
List or Long Causes List. Case man
agement of this kind is not intended 
to involve continuous control by a ju
dicial officer. In other words, it is 
based on the second of the two mod
els to which I have referred. It involves 
a system of management requiring 
parties to report to the court on three 
"milestone" dates. The first is a con
ference before a case management reg
istrar within 28 days after appearance 
to defend has been entered (registrars 
are court officers with eight years' or 
more experience as lawyers in the le
gal profession). The second is a con
ference before a registrar within 28 
weeks after the entering of the appear
ance to defend. The third is a listing 
conference before a judge after the case 
has been entered for trial. The system 
is predicated on the basis that in an 
ordinary case a matter will take not 
more than 12 months from the initiat
ing process to the entry for trial and 
no longer than six months between 
entry for trial and the trial date. 

At the conferences before the regis
trars, orders are made governing the 
interlocutory steps leading to the trial. 
Dates for the completion of the various 
interlocutory stages are provided and are 
monitored at the next appearance before 
the registrar. The registrars are empow
ered to make various orders for the 
speedy hearing of the trial. The regis
trars may require the client to be present 
at the conferences and when directions 
as to the conduct of the case are made. 
All interlocutory applications are ordi
narily heard by the registrars. 

Other changes 
Other changes have been made to the 
rules relating to case management dur
ing the trial itself. The trial judge or the 
judge in charge of the civil list or his 
nominee has been given a basket > 
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of powers which may be utilised to re
duce the issues, or the number of wit
nesses, or the time taken for the trial. 
For example, the court is empowered to 
determine the period of the trial so as to 
require the parties to complete their re
spective cases by fixed times, to limit 
the length of oral submissions, to limit 
the time allowed for the examination 
and cross-examination of witnesses at 
trial, to limit the number of witnesses a 
party may call on a particular issue, to 
exclude evidence if its probative value 
is substantially outweighed by the dan
ger of unfair prejudice, confusion of the 
issues, or by considerations of undue 
delay, waste of time, or needless pres
entation of cumulative evidence. 

In addition, the scope of summary 
judgment has been enlarged. This rem
edy may now be used in virtually every 
kind of case. It is also intended that sum
mary judgment applications may be 
made at any time by either the plaintiff 
or the defendant, and may be made in 
regard to one or more of the issues. Con
sideration is being given to altering the 
test for summary judgment so as to 
make it a more practical remedy. 

Underlying all these changes is the 
policy consideration that court time is a 
limited community resource. A crowded 
judicial system and overly lengthy liti
gation can effectively deny citizens their 
right of access to the courts. Excessively 
lengthy trials diminish the quantity of 
cases heard and the quality of justice 
administered. The community cannot 
afford to allow the courts to be used with
out limitation. To ensure that trial time 
is used wisely and effectively judges 
must exert substantial control over the 
proceedings. 

It may well be that litigation in ac
cordance with these procedures is not 
of Rolls Royce quality. But the insist
ence on RoUs Royce quality would mean 
that litigation would be available only 
to a few. By making changes to the pro
cedure, thereby rendering justice 
quicker, simpler and more efficient, ac
cess to the system is afforded to more 
persons. Case management must be seen 
in this light. It is not merely a technique 
for efficiency and to speed up litigation. 
It is a means whereby greater access to 

the courts (and therefore justice) is pro
vided to far more members of the com
munity. Prior to the introduction of case 
management in Australia, the delays in 
civil litigation were severe, often involv
ing several years of waiting for a tlial. 
These delays were seriously inimical to 
justice. They frequently led to parties not 
being able to locate witnesses, to the de
fective recollection of those witnesses 
who were able to testify to inadequate 
discovery, and to costs increasing while 
the parties waited. Innumerable persons 
were prevented, for inordinate periods, 
from resolving their disputes satisfacto
rily. This led to such injustices as forced 
insolvencies, serious prejudice to indi
viduals who were unable to recover in 
good time monies owing to them, or to 
vindicate timeously their rights or repu
tations, the stultification of small (and 
large) businesses, and settlements forced 
upon unwilling parties. While case man
agement does not allow the immediate 
parties to litigate in the luxury of more 
leisurely times, it does ensure that those 
parties waiting in the wings will have 
their cases heard within a reasonable 
time. There is undoubtedly a cost in
volved in case management reform, but 
the benefits to the wider community are 
substantial. 

Role of lawyers 
Judges alone cannot remedy the defi
ciencies in the legal system. The law
yers themselves will have to take up the 
challenge. The role of the lawyer has 
always been essential to the achievement 
of justice under the adversarial system. 
An excessively adversarial culture will 
prevent reforms from being successful. 
This is recognised by Lord Woolf in his 
Access To Justice Reports when he em
phasises that a new ethos of co-opera
tion amongst lawyers will be required. 

Two changes to the procedural struc
ture in Western Australia are examples 
of mechanisms that tend to induce co
operation. Save in circumstances of ur
gency, no interlocutory application can 
be made unless, firstly, the lawyers on 
both sides have written to each other 
setting out their respective contentions 
and then, secondly, have met to attempt 
to resolve the disputes. The court must 

then be informed of the results of the 
meeting and the issues that remain for 
determination. The judicial officer con
cerned may impose costs penalties on 
parties who have been obstructionist in 
this process. Although this procedure 
was at first opposed, it has grown in 
popularity. Those who genuinely wish 
to arrive at an accommodation are ap
preciative of the fum treatment meted 
out to those who are obstructive. 

The advantages of co-operation on 
relatively unimportant issues are being 
realised. Lawyers have become accus
tomed to resolving interlocutory issues 
by agreement. The issues upon which 
the court is required to adjudicate have 
been significantly reduced. 

The court-imposed mediation also 
provides a structure whereby lawyers 
have become accustomed to resolving 
matters themselves, or at least to dis
posing of issues that are capable of be
ing settled so that the true issues are 
identified. If the mediation is unsuccess
ful, the mediator reports to the court and 
the report may be read by the judge af
ter judgment has been delivered. If a 
patty has been unnecessarily obstructive 
at the mediation, appropriate costs or
ders will be made. Mediation on this 
basis is not viewed as a method of alter
native dispute resolution. It is simply 
part of the adjudicatory process. 

Adversarial attitudes 
This lessening ofadversarial attitudes has 
to be supported by a rigorous approach 
from the court. Adversarial excesses usu
ally involve a breach of duty to the court 
and should result in costs orders against 
the lawyers personally. There are many 
examples of such conduct, such as the 
use of aggressive and discourteous tac
tics leading to delay, inconvenience and 
needless costs, instructing endless experts 
for endless reports, unnecessarily lengthy 
cross-examination, and prolix and repeti
tive arguments. Without judges taking a 
fum line, there will be little inducement 
to alter the culture. 

B ut judicial policing is at best only 
a limited means of changing attitudes. 
The culture should and can be altered 
by example and enforcement from the 
leaders of the profession. The require-
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ment for truth in pleading is a good 
example. Tactical denials and plead
ing of hopeless causes of action for ul
terior purposes are factors which result 
in excessive costs and delay. Moreo
ver, it should now be recognised that 
the administration of justice in our 
adversarial system now depends in 
very large measure on the exercise by 
counsel of an independent judgment 
in the interests of the court as to the 
issues which are to be argued. As Lord 
Templeman said in Ashmore v Cor
poration of Lloyds 4: 

"It is the duty of counsel to assist 

the judge by simplification and 

concentration and not to advance 

a multitude of ingenious argu

ments in the hope that out of 10 

bad points the judge will be ca

pable of fashioning a winner. In 

nearly all cases the correct proce

dure worked perfectly well. But 

there has been a tendency in some 

cases for legal advisors, pressed 

by their clients, to make every 

point conceivable and inconceiv

able without judgment or dis

crimination." 

Counsel must assist the court in doing 
justice according to law; in this context 
"according to law" means taking all le
gal points deserving of consideration 
and not taking points not so deserving. 

The court, too, has particular duties 
in any case managed system. The prin
ciples and policies underlying case 
management should be firmly and con
sistently supported both by trial judges 
and at the appellate level. There should 
be consistency in approach and the 
court should be seen to be energetic and 
committed. At the very least the court 
should be at pains to deliver reserved 
judgments as soon as possible. It is un
fair to pressurise the profession into 
having trials at the earliest opportunity 
and then taking an excessive time to 
deliver judgment. 

Conclusion 
In conclusion, it may be said that there 
is a need for an overall strategy when
ever aspects of case management are 
implemented. There has to be close at
tention to the interaction of different 
elements of the legal process. Reforms 
of one kind should not lead to difficul-
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ties in different areas. In simplifying 
procedures, the incentives for increas
ing the complexity and duration of liti
gation should be removed. It would be 
self-defeating to speed up the rate of 
case disposal if this were going to pro
duce an exponential increase in the 
volume of litigation. 

I do suggest, however, that unless 
reforms to the adversarial process are 
made, other changes, which may be less 
palatable to those involved in the legal 
profession, are likely to be imposed by 
persons who are not lawyers and who 
lack a deep understanding of the legal 
system. As was said by the Italian nov
elist Di Lampadusa, "If we want things 
to stay as they are, things will have to 
change". 
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