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The role of affirmative action in 
the advocates' profession 
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V irginia Woolf observed in the 
1930s that the daily toil of the 
barrister " ... leaves very little 

time for friendship, travel or art ... That 
explains why most successful barristers 
are hardly worth sitting next [to] at din
ner - they yawn so .. . ". For me, how
ever, one topic which is no yawning 
matter is affirmative action. The con
troversy rages in the legal profession 
but not in the open, where it belongs. 
The point of this piece is to put it there. 

There are a number of restrictive 
practices which seriously reduce the 
ability and the capacity of the legal pro
fession (and in particular the advocates' 
branch of the legal profession) to pro
vide the necessary quality of service re
quired to meet the demands of the 
whole population in this country. For 
many years and still today, the pool of 
lawyers from which a client can choose 
comprises predominantly white males, 
a small number of black lawyers, and 
an even smaller number of women of 
either hue. 

Maintaining such a small and exclu
sive pool of lawyers to serve the whole 
population is unproductive, uneconomi
cal and aggravates the vexed problem 
of the limited access to the legal system 
for the majority of the population. It also 
detracts from the legitimacy of the pro
fession as a whole, something which is 
fundamental to the administration ofjus
tice. 

It is suggested that it is both in the 
national and public interest that the le
gal profession as a whole tap into the 
huge resource of women generally and 
black persons in particular who have 
been. denied access to the legal profes
sion as a result of both direct and indi
rect discrimination, whether emanating 
from state decree or chauvinistic prac
tices. 

The need for affirmative 
action 
I would argue that the role of affirma
tive action (I understand this to mean 
the process which seeks to redress an 
imbalance which exists between male 
and female and black and white in the 
advocates' profession) would be to ad
dress and remove restrictive and anach
ronistic practices which continue to 
bedevil the advocates' profession and 
which are not in the public interest. The 
primary objective of formulating and 
implementing an affirmative action 
policy in the profession must therefore 
be to increase the number of women 
(both black and white) and black male 
advocates. Clearly, the relatively low 
representation of women and black peo
ple in the profession is due almost en
tirely to the combination of apartheid 
laws as well as to other ingrained and 
inhibiting practices which shaped the 
profession and the wider society. 

To give effect to the principles en
shrined in the new Constitution, the 
situation needs to be addressed posi
tively. Only the most self-righteous and 
complacent of lawyers can contend, as 
some do, that now that we no longer 
have any discrimination everyone is 
free to become an attorney or an advo
cate and therefore access to the legal 
profession must be purely on the basis 
of merit. It may surely not be contended 
that thus far this country has produced 
the best possible contingent of lawyers 
purely on merit, when the existing law
yers and judges have been drawn (un
til very recently) from only a very small 
minority of the population, namely 
white males. Indeed, the biggest chal
lenge facing the legal profession is to 
draw from the vast number of talented 
women and black people who have, for 
differing reasons, been denied access 
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to the legal profession. The way to tap 
into this considerable reservoir of tal
ent and potential would be through a 
policy of affirmative action. 

What is affirmative action? 
At the outset one needs to highlight the 
undeniable fact that the white and male 
domination of the profession is a con
sequence of both gender and race dis
crimination as well as unacceptable 
chauvinistic practices. 

Gender discrimination against 
women has occurred mainly as a result 
of a chauvinistic culture prevalent in 
the community as a whole and affect
ing the advocates' profession in par
ticular, which excludes women from 
what is seen as an aggressive profes
sion more suited to men. This applies 
even to white women notwithstanding 
the fact that for years there have been 
no formal impediments to their access 
to the advocates' profession. 

When one considers the number of 
women composers, writers and artists 
who have emerged in the 20th century, 
one has to realise how chauvinism has 
robbed us of a wealth of talent in previ
ous centuries. The same is true of the 
professions. 

Our starting point must be our new 
Constitution which mandates us not to 
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discriminate, inter alia, on grounds of 
race, gender or sex. Not only does our 
Constitution prohibit us from discrimi
nating on these grounds but it instructs 
us to promote affirmative action to re
dress existing imbalances. Accordingly, 
we are required to act positively to re
move barriers which encourage or pro
mote all forms of discrimination and 
to implement programmes which will 
provide an environment free of race or 
gender bias (in this regard reference is 
made to s 9 of the Constitution). 

Increasingly, white and black women 
are entering the advocates' profession 
today, but there still remain the cultural 
prejudices inherent in this male-domi
nated profession. The profession tends 
to be made up mainly of highly indi
vidualistic and often very assertive men 
whose inherent conservatism creates a 
formidable and hostile environment and 
also an intimidating barrier to 
entry. Since the attorneys' profes

concerned, most black people did not 
even get to the starting point. For some 
considerable time legislation even de
nied black people access to universi
ties and other tertiary institutions. The 
Group Areas Act at one stage denied 
black persons (and black lawyers such 
as Chief Justice Ismail Mahomed) ac
cess to chambers and other meeting 
places for the legal profession. Bar 
rules required all advocates to prac
tise in the same premises and this ei
ther excluded or made it difficult for 
black persons to practise as advocates 
without special permission. Economi
cally, the overwhelming majority of 
black people were deprived and this 
made it difficult for them to get to the 
starting point. Politically, because of 
the content of apartheid laws and for 
fear of being co-opted by the system, 
there was resistance amongst many 
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pecially when dealing with the govern
ment, state departments and Afrikaans
dominated financial institutions. This 
process, post-1948, enabled some 
Afrikaans-speaking lawyers to come to 
the fore and to take their rightful place 
in the legal profession. One does not 
have to mention any names. Precisely 
the same should happen amongst black 
lawyers, and although it must be done 
firmly and assertively, it must be done 
sensibly, rationally and must be based 
on competence. 

How should affirmative 
action be implemented? 
The crucial question is how women and 
black persons can gain access to the 
profession. Firstly, they must be assured 
access to the education system and in 
particular the universities. Clearly, the 
course content at all law schools (at 

both white and black univer
sities) needs to be adjusted and 

ing of women advocates suffers went to Afrikaans-speaking lawyers 
accordingly. In the gender con and advocates. 
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text, therefore, affirmative action 
measures should be designed to 
overcome the inherent prejudices against 
women. This is apart from the racial 
prejudices which black women in this 
country also have to overcome. 

In the case of race discrimination, 
which was enforced by apartheid laws, 
the barriers to entry into the advocates' 
profession were inevitably reflected in 
prevailing Bar rules and conduct. This 
fortunately is changing, but affirmative 
action is necessary to hasten the proc
ess. Filtering through in the fullness of 
time will not be enough. 

Although there appears to be an 
over-supply of lawyers at the moment, 
access to legal representation and le
gal advice for the majority of the popu
lation, especially those who are not 
white, is severely restricted. There is 
therefore a need for more lawyers gen
erally and a ready source is undoubt
edly to be found amongst the black 
population. 

Apartheid denied black people ac
cess to the advocates' profession at 
various levels. As far as education is 
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black persons to entering into the pro
fession. Even at a social level, the old
boy or old-school-tie network intro
duced cultural and racial barriers which 
created blatant discrimination against 
black persons at the Bar. Most impor
tantly, the bulk of the work had tradi
tionally gone to white males, thus 
denying black advocates access to im
portant legal skills and depriving them 
of the experience and the opportunity 
to realise their talents. 

To an extent one had a similar con
centration of work placed in the hands 
of English-speaking white male law
yers prior to 1948. After 1948, the Na
tionalist government ensured that most, 
if not all, state work went to Afrikaans
speaking lawyers and advocates. Simi
larly, Afrikaner-dominated banks and 
insurance companies gave all or most 
of their work to Afrikaans-speaking 
lawyers. This compelled English
speaking firms to use Afrikaans-speak
ing lawyers and advocates when it 
thought it was to their advantage, es

women advocates who can en
ter the profession with the nec
essary degree of confidence. 
Already one sees a large 

number of black students entering the 
more prestigious law schools at the 
Universities of Cape Town,Witwaters
rand, Stellenbosch and other law 
schools which previously provided only 
limited access to black persons. One 
also sees the welcome development 
where well-qualified, well-respected 
and committed academics were pre
pared to teach at previously blacks-only 
law schools, thereby sharing their 
knowledge and experience of the law 
with previously disadvantaged law stu
dents. This is a topic on its own, how
ever, and I do not intend to pursue it 
further, save to emphasise that access 
to education in general and to good law 
schools in particular is of vital impor
tance when one discusses the issue of 
access to the legal profession as a 
whole. 

Another way in which affirmative 
action should be implemented is to en
sure that black lawyers who become 
advocates get the work and calibre of 
work necessary for them to become > 
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experienced and skilful advocates. It 
already seems likely that a preponder
ance of state and government work will 
be given to black advocates. Quite sim
ply, if black advocates do not yet have 
the necessary skills to do such work 
then they will have to learn on the job, 
as their Afrikaans counterparts did 
from 1948 onwards. Most advocates 
can testify to doing precisely that when 
being briefed to do a particular type of 
work for the first time, and the spirit of 
collegiality at the Bar (which is indeed 
one of its finer attributes) will, of 
course, enhance this process and assist 
a smooth and rapid transition to a more 
balanced male-female, black-white rep
resentation at the Bar. 

Briefs 
The implementation of affirmative ac
tion at the Bar will also be advanced 
by an increase in the number of black 
attorneys. It is probable that black at
torneys will not have the same inhibi
tions as white attorneys in briefing 
black advocates. Of course, one does 
not want to be naive about this particu
lar point as there are a number of black 
attorneys who actually prefer to brief 
white advocates on the (often irrational) 
basis that white advocates are neces
sarily more skilled and experienced 
than black advocates. The practice, 
however, can become self-fulfilling and 
self-perpetuating. 

Affirmative action is already being 
advanced by white firms briefing black 
advocates, although currently it is re
stricted to the better-known black ad
vocates who tend to have specialised 
practices. Indeed, the challenge to 
white firms in an affirmative action 
context is to foster and nurture young 
black advocates as they would young 
white advocates and to do so quite de
liberately out of enlightened self-inter
est. There are, however, more com
pelling reasons why white finns should 
be using more black advocates and 
those relate to the public interest and 
the fact that it is quite simply desirable 
for this development to take root. 

One is already noticing that with 
black economic advancement, black
dominated businesses are not shy to use 

the services of black advocates. And as 
with the development post-1948, one 
is likely to see white businesses using 
black and female advocates in order to 
gain access to the state and government 
and to enter into partnerships with 
black business. Again, the issue of en
lightened self-interest comes to the fore. 
In this regard work will come to black 
advocates either by company directives 
or by natural (black) empathy. 

For the first time in the history of 
this country, our Constitution provides 
for a bill of rights and it also provides 
that, inter alia, a human rights com
mission should actively promote a cul
ture of rights in this country. The most 
likely effect of this drive to a rights
based culture is that one will find an 
increasingly black client base amongst 
both white and black attorneys, de
manding increased access to the law 
and a right to representation in both 
criminal and civil matters. The likely 
effect of this is that more advocates will 
be needed and indeed more work will 
come the way of black advocates. 

In regard to legal aid, the Constitu
tion now provides that it i's a funda
mental right to be represented by a 
lawyer in criminal cases. Legal Aid in
deed also funds civil cases. Quite natu
rally, the Legal Aid Board will direct 
(and has already appeared to have done 
so) that a significant proportion of le
gal aid work be given to black and fe
male lawyers, including black and 
female advocates. 

The most important vehicles, how
ever, to ensure that affirmati ve action 
is properly implemented, are undoubt
edly the various Bar councils. They 
clearly have a very important role to 
play in spearheading affirmative ac
tion. The Bar councils cannot adopt a 
passive or neutral stance but must play 
a positive and aggressive role in de
veloping an affirmative action policy 
and implementing it. A fundamental 
problem, however, is that the Bar 
councils are comprised mainly of 
white males. They either instinctively 
resist any notion of affirmative action 
or they do not embrace or implement 
the idea as positively as they should. 
Some members may even be actively 

against affirmative action. 
At a theoretical level , it can be ar

gued that affirmative action offends 
against the notion of equality of oppor
tunity. However, in my view this is an 
untenable contention in the light of s 
9(2) of the Constitution which puts the 
issue beyond doubt. Moreover, I have 
argued that it is also an economic im
perative that the legal profession and 
the advocates' profession in particular 
becomes more representative of women 
and black people. 

Because of the way Bar councils are 
presently constituted, they are evi
dently not doing enough to promote 
the idea of affirmative action, let alone 
implementing affirmative action. In
deed, it is typical of such associations 
of persons not to promote or protect 
the interests of the unrepresented, the 
under-represented or of non-members. 
It is obvious to me that the Bar coun
cils need to be wholly transformed so 
as to have more black and female 
members who will represent the inter
ests of women and black advocates 
practising at the Bar and those wish
ing to practise at the Bar. However 
well-disposed white male members 
might be, they are no substitute for 
direct representation by such members 
themselves. 

Conclusion 
It is my opinion that the Bar councils 
have been somewhere between supine 
and ineffective in taking the lead to 
redress past imbalances and to assert 
affirmative action. In truth, until their 
composition is more representative of 
women and black persons, it is highly 
unlikely that we will see affirmative 
action being seriously implemented. If 
the advocates' profession itself, under 
the leadership of the Bar councils, ac
tively sets about implementing affirma
tive action, then no member of the 
public would question this policy and 
it would be more effective and more 
legitimate in the eyes of the public. In
deed, it would enhance the respectabil
ity of the profession and avoid an 
impression that the entrenched advo
cates are merely trying to protect their 
turf. III 
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