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THE Law Commission recently 
issued a discussion paper on 
domestic violence and two issue 

papers - one dealing with maintenance 
and the other with access to justice - for 
general information and comment. 

Domestic violence (project 
100 - discussion paper 70) 
Domestic violence is a pervasive and 
frequently lethal problem that chal
lenges society at every level. Violence 
of this nature is often hidden from view 
and devastates its victims physically and 
emotionally. Directly or indirectly it af
fects the quality of life of the whole so
ciety. Appropriate legislation to reduce 
and prevent domestic violence is there
fore of critical importance. 

It is clear that the law does not hold 
an exclusive position in either the re
sponse to, or the prevention of, domes
tic violence. However, when victims of 
domestic violence do turn to the law for 
protection, the law should be effective 
and efficient in its response. The objec
tive of the recommendations contained 
in the discussion paper is therefore to 
ensure that the substance and procedures 
of domestic violence legislation are well 
tailored to the needs of those suffering 
abuse in a domestic context. 

The Commission's recommendations 
are progressive and constitute a substan
tial broadening of the limited scope of 
the existing Prevention of Family Vio
lence Act 133 of 1993. The most im
portant recommendations are the 
following: 
• 	 Provision should be made for the 

granting of interim interdicts upon 
application even though the respond
ent has not been given prior notice 
of the application. In granting the 
interim interdict the court should is
sue a suspended warrant for the ar
rest of the respondent. 

• 	 Protection should be offered to any vic
tim who is in a "domestic relation
ship" with the abuser. "Domestic 
relationship" should include persons 
(whether the same or opposite gen
der) who five or lived together in a 
relationship in the nature of marriage, 
although they are not, or were not, 
married to each other, or are not able 
to be married to each other. It should 
also include engagement and dating 
relationships and persons who share 
or have shared the same household. 

• 	 "Domestic violence" should be de
fined as including, but not limited to, 
physical abuse or threat of physical 
abuse; sexual abuse or threat of sexual 
abuse; intimidation; harassment; Or 
destruction of property. Account 
should be taken of the fact that a 
number of acts that form part of a pat
tern of behaviour may amount to do
mestic violence, even when some or 
all of those acts, when viewed in iso
lation, may appear to be trivial. 

• 	 The court should be empowered to 
prohibit the abuser to physically or 
sexually abuse the applicant; threaten 
to physically or sexually abuse the 
applicant, intimidate the applicant. 
harass the applicant; damage prop
erty in which the applicant may have 
an interest; threaten to damage prop
erty in which the applicant may have 
an interest; enter, watch, loiter near, 
prevent or hinder access to or from 
the applicant's place of residence, 
business, employment, educational 
institution, or any other place that the 
applicant visits often; follow the ap
plicant or stop or approach the ap
plicant in any place; make any 
contact with the applicant by tel
ephone or any form of written com
munication; enlist the help of another 
person to act in any of the above 
ways, enter the shared residence; 

enter a specified part of the shared 
residence or a specified area in which 
the shared residence is situated; pre
vent the applicant or any relevant 
child who ordinarily lives or lived in 
the shared residence from entering 
or remaining in the shared residence 
or a specified part of the shared resi
dence; commit any other act speci
fied in the interdict. 

• 	 The court should be empowered to 
order that all or any of the prohibi
tions or conditions contained in the 
interdict apply for the benefit of any 
child whose interests the court con
siders relevant. 

• 	 In granting an interdict the court 
should be empowered to make a tem
porary maintenance, custody or ac
cess order. 

• 	 The contravention of the conditions 
of an interdict granted in terms of do
mestic violence legislation should be 
an offence which is prosecuted in the 
criminal court. 

Maintenance (project 100
issue paper 5) 
The aim with the issue paper is to elicit 
comments on the issues pertaining to 
the maintenance system and to use 
these comments to assist the Commis
sion in identifying the most suitable 
options for reform. 

The issues discussed in the paper 
range from topics such as the shortage 
of human resources to the orders made 
by maintenance courts and their enforce
ment. The paper also deals with the 
question whether the judicial system, 
and especially the criminal law, is the 
correct vehicle for the implementation 
of the duty to support one's dependants. 
In respect of each of these issues the 
Commission explores certain options for 
reform. These include the introduction 
of administrative procedures to effect 
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and enforce maintenance payments, the 
separation of the offices of public pros
ecutor and maintenance offJcer and the 
enhancement of judicial procedures to 
execute maintenance orders. 

The breakdown of the maintenance 
system results in an increased reliance 
on welfare payments which are funded 
with taxpayers' money. This places a 
strain on the welfare resources of South 
Africa and affects the South African 
society as a whole. The Commission is 
therefore of the view that all options for 
reform should be debated as thoroughly 
and as widely as possible. 

Access to justice (project 73 
- issue paper 6) 
The issue paper forms part of the Com
mission's comprehensive review of the 
Climinal Procedure Act and it follows 
the publication of its interim report 
which addressed the issue of delays in 
the finalisation of criminal cases. The 
South African criminal justice system 
is experiencing a legitimacy crisis, the 
essence of which lies in the superimpo
sition of a foreign legal system with its 
concomitant western legal postulations 
upon those of Africa. Over the years a 
legal order was created which primarily 
suited the needs of only a part of our 
population. The imposition of apartheid 
laws and their enforcement alienated a 
large section of our population from the 
formal legal system. The enforcement 
of these policies, the limited presence 
of formal legal structures in the town
ships, inadequate infrastructure to prop
erly facilitate the investigation of crimes 
and their successful prosecution contrib
uted to the lack of confidence in the po

lice and the courts as sources of protec
tion. Culturally alienating court proce
dures, exclusion from participation in 
the criminal justice system and inacces
sibility to legal representation further 
contributed to the illegitimacy of the 
criminal justice system. This investiga
tion presents an opportunity to rethink 
the illegitimacy of the system and to 
address the prejudices of the past. 

The issue paper explores possibili
ties to improve access to the criminal 
justice system. A number of possibili
ties are proposed to improve access to 
criminal courts and to restore legitimacy 
to the criminal justice system. These 
include the structure, jurisdiction and 
availability of criminal courts; physical 
access to court buildings; equality of 
access; the promotion of community 
participation in the criminal justice proc
ess through the introduction of the jury 
system; the extension of the use of as
sessors in criminal cases, the establish
ment of community courts and the 
introduction of courts of petty sessions. 

The paper also invites proposals for 
the improvement of the efficiency of the 
criminal justice system including pro
posals for the improvement of control 
over the administration of the criminal 
justice system; the introduction of char
ters for criminal courts; proposals for 
case management; professional devel
opment programmes; improved under
standing of the role of the criminal 
courts and the creation of an accessible 
and intelligible criminal procedure. 

The lack of legal representation in 
criminal cases has been an important 
factor inhibiting access to the criminal 
justice system. In order to address this 

problem the paper invites proposals on 
the restructuring of legal aid services 
including the need to assess the demand 
for legal services, the identification of 
resources available, the role of the legal 
profession in expanding legal services 
in criminal cases; equitable use of re
sources; the role of paralegals in the 
criminal justice system; the establish
ment of community legal centres; the 
role of university and legal aid institu
tions; the establishment of a telephonic 
legal aid service; the reduction of the 
costs of legal representation in criminal 
cases and proposals to improve access 
through community legal education. 
The various options for the improve
ment of the law and access to the crimi
nal justice system raised in the issue 
paper need to be debated thoroughly. 
Based on the outcome of such discus
sions legislation or administrative ac
tion will be proposed. The comments 
of all parties having an interest in the 
topics discussed in the paper are there
fore of vital importance to the Com
mission. 

How can you contribute? 
Written comments or representations on 
the discussion paper and the two issue 
papers should reach the Commission by 
30 May 1997. The discussion paper and 
the issue papers are available on request 
free ofcharge. The Commission's offices 
are on the eighth floor, 228 Visagie 
Street, Pretoria. The telephone number 
is (012) 322 6440 (requests for the pa
pers: Mrs P Kotze);the fax number is 
(012) 3200936; and the postal address 
is Private Bag X668, PretOlia. E-mail: 
salawcom@cis.co.za III 

"Cross-examination" 

Q:VVhathappenedthen? Q (Showing man a picture): 

Q: Doctor, didyou say he was A: He told me "I have to kill That's you? 
shot in the woods? you because you can iden A: Yes, sir. 

A: No, I said he was shot in tifyme". Q: And were you present 
the lumbar region. Q: And did he kill you? when this picture was 

A: No. taken, right? 
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