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Parliamentary Committee 

Report by Jeremy Gauntlett SC, Cape Bar 

THE members of the Parliamentary 
Committee of the GCB for the year 

under review were: Griesel SC (Chair
person), Hodes SC, Mitchell SC, 
Albertus SC, Veldhuizen SC, Theunis
sen, and Gauntlett Se. 

Memoranda to Parliament or 
the Department of Justice 
• 	 Proposed Amendment to Section 

21A of the Supreme Court Act 
• 	 The Recognition of Foreign Legal 

Qualifications and Practice Act 114 
of 1993 

• 	 Intermediate Court of Appeal and 
Special Insolvency and Intellectual 
Property Courts 

• 	 Drugs and Drug Trafficking Act 
1992: Amendment of Schedules 

• 	 Implementation of the Justice Laws 
Rationalisation Act 1996 

THESecond Draft White Paper on the 
.1 Road Accident Fund, which essen

tially mirrored the provisions contained 
in the First White Paper, was issued by 
the Department of Transport during May 
of this year. Interested parties were ini
tially given until 15 July 1997 within 
which to submit written comments on the 
Second Draft White Paper. 

The Minister also convened a meet
ing which was attended by representa
tives of the various branches of the legal 
profession. The General Council of the 
Bar was represented at the meeting by 
Freek Terblanche SC and John Mullins 
of the Pretoria Bar. They furnished and 
amplified upon written submissions 
which expressed sympathy with the aims 
of the Draft White Paper - of reducing 
the output of the Road Accident Fund 
(formally known as the MMF) and en
suring that more of that output found 
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• 	 Criminal Appeals and Reviews from 
Lower Courts: Judges' Certificates 

• 	 Wreck and Salvage Bill B70-96 
• 	 Intellectual Property Laws Ration

alisation Bill B78-96 
• 	 Proceeds of Crime Bill B60-96 
• 	 National Road Traffic Bill B4-96 
• 	 Judicial Matters Amendment Bill 

1996 
• 	 Proposed Termination of Pregnancy 

Bill B80-96 
• 	 Electoral Commission Bill 1996 
• 	 Labour Relations Amendment Bill 

B45-96 
• 	 Magistrates' Court Amendment Bill 

B27-96 
• 	 South African Law Commission's 

Draft International Arbitration Act 
for South Africa 

• 	 Witness Protection Programme Bill 
1997 

• 	 Rationalisation of the Legal Practi
tioners Bill 1996 

• 	 Pharmacy Amendment Bill B28-97 

Oral representations to 
portfolio committees 
Hodes SC appeared before the Parliamen
tary Committee on Justice in April of this 
year on matters relating to Legal Aid. 

Parliamentary Internet site 
The Parliamentary Public Education 
Deprutment has given notice of its in
tention of creating a Parliamentary 
Internet site. Contact details of the GCB 
were requested and these, together with 
details of this committee, were fur
nished to Parliament. It is hoped that 
this will in future expedite communi
cation between Parliament and this 
committGe. m 

Road Accident Fund 

Contributed by John Mullins, Pretoria Bar 

its way into the pockets of the victims, 
but also criticising the proposed system 
as being inappropriate and in any event 
unlikely to achieve those stated aims. 

The GCB representatives and the 
representatives of the attorneys' profes
sion who attended the meeting were 
given a very fair hearing. As a result of 
this meeting and the report of Joel Joffe, 
the Minister's special advisor, the Min
ister subsequently issued a press state
ment which read in part as follows: 

[Mr Joffe's] core recommendations are 

that a no-fault system, while socially de

sirable, cannot be implemented at this 

stage as it is not currently affordable and 

furthermore it would result in significant 

delays in implementation; and that gov

ernment should increase the fuel levy as 

the current 1O,5c levy on petrol and 6,7c 

on diesel doesn't provide sufficient in

come for even half the benefits being pro

vided by the Fund. This, along with the 

high accident rate in this country, is why 

the RAF's deficit is currently R8-billion. 

Cuts in expenditure are also recom

mended through the introduction of caps 

on all benefits; a limit on general dam

ages claims so that compensation will 

only go to victims whose quality of life 

as been severely curtailed; that the claims 

system be simplified to minimise costs 

and the prescription period be reduced; 

that an independent tribunal operating on 

an inquisitorial basis is introduced be

fore permitting access to the courts; and 

that the professions work together in 

identifying the most effective ways of 

reducing costs. 

Also included in the recommenda

tions is an amendment to the common 

law to preclude victims entitled to claim 

under the RAF from claiming damages 

in excess of the amount paid out by the> 
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Fund. Other proposals from the second 

draft White Paper consistent with the 

above approach are to be retained. These 

include the removal of the limit of 

R25,OOO on claims by passengers. 

The Minister, in consultation with the 

parliamentary transport portfolio commit

tees from the National Assembly and the 

National Council of Provinces, has 

adopted these recommendations. As a con

sequence of this, all contributors invited 

to comment on the second draft White Pa

per must take on board these new recom

mendations when submitting their written 

comments. And the deadline for written 

comment to be sent to the Director Gen

eral of Transport's office in Pretoria has 

been extended by a month from 15 July 

1997 to 15 August 1997. 

The response of the GCB representa
tives to Mr Joffe's report was that it gen
erally reflected their approach, that the 

question of precisely what caps should 
be applied where should be a matter for 
further investigation and discussion, that 
a speedier, simplified and less expen
sive procedure could and should be in
vestigated and implemented, but that the 
proposed abrogation of the common law 
right was unconstitutional and should 
be abandoned. 

Time will tell to what extent these 
further submissions will be heeded, but 
certainly and to the extent that any fur
ther legislation does indeed abrogate 
the common law right, this will un
doubtedly be challenged in the Consti
tutional Court. 

As things stand, the GCB is now 
awaiting further developments but cer
tainly when one considers the content 
of the two draft White Papers and com
pares that with the system which is now 
being proposed, there is a lot to be 

IBA Council meeting 

Malcolm Wallis SC, immediate past chairman of the GCB, 
reports on the meeting and 50th anniversary conference held 
in New York from 10-14 June 1997 

A S it is fifty years since the founding 
./""'\of the IBA a celebratory conference 
was held in conjunction with the custom
ary Spring council meeting. The then 
vice-chainnan of the GCB and I attended 
as representatives of the South African 
Bar. 

I have previously reported to the ex
ecutive that at the Berlin Conference of 
the IBA an initiative had been mooted 
to make use of the IBA for the purpose 
of enabling organisations which repre
sent advocates and barristers world wide 
to meet on a regular basis. As a result of 
an approach to the president of the IBA, 
Robert Owen QC and I were appointed 
to chair a steering committee with a view 
to considering the establishment of such 
a forum. We in turn invited all member 
organisations within the IBA represent
ing advocates and barristers (that is 
those who practise as a referral profes
sion) to attend a meeting with a view to 
considering the establishment of such a 
forum. A draft set of rules governing 

such a proposed forum was prepared and 
circulated in advance of the meeting by 
Frank Clarke SC of the Irish Bar. 

The meeting was held on 13 June and 
was extremely successful. There were 
representatives present from England, 
Scotland, Northern Ireland, Ireland, 
Australia, Hong Kong and South Africa. 
It was agreed in principle to establish 
an International Forum of Advocates 
and Barristers (IFAB) with the inaugu
ral meeting to take pJace in New Delhi 
in November. The intention is that the 
forum will operate generally under the 
Section on General Practice of the IBA 
and will participate in its annual con
ferences as with other committees of the 
SGP. The first of these will be at the bi
ennial conference to be held in Vancou
ver in 1998. 

It is clear from the high level of en
thusiasm for IFAB that Bars through
out the world perceive the need to 
remain in contact with their colleagues 
internationally. It is also clear that we 

pleased about, both unabashedly from 
the point of view of the Bar's own inter
ests, and from the point of view of the 
interests of society in general. It is in
disputably so that something should in 
principle be done to reduce the RAF's 
outgo and to ensure that more of that 
outgo reaches the pockets of victims, but 
having said that, the South African 
MVA system still appears to be one of 
the, if not the, best social compensation 
systems in the world judged on a cost
benefit basis. It was the view of the GCB 
that a better way of achieving the laud
able objecti ves of the White Paper would 
be to adapt the existing system rather 
than to launch upon an uncharted and 
in many respects inappropriate system. 
The press release indicates that the pro
posed system will now indeed constitute 
more of an adaption of the existing sys
tem than anything else. ID 

have a number ofcommon problems and 
will profit from discussion of these. 

Much of the work of the Council 
meeting involved routine matters of 
business. Two items should be high
lighted. The one is a matter of general 
interest and the other relates to the Hu
man Rights Institute. 

Internationalisation 
I reported last year on the growing inter
nationalisation of business and business 
law. What is apparent is that in the field 
of legal practice, as with other areas of 
business, the international trend towards 
breaking down barriers to competition is 
coming to the fore. From the point ofview 
of professions generally this trend is be
ing led by the accountants, whose major 
firms now operate on an international 
basis. In the process of expansion and 
departure from their traditional account
ing and auditing roles they are clearly 
intent on entering the terrain hitherto 
occupied by commerciaJ attorneys. 
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