
REPORTS 


Fund. Other proposals from the second 

draft White Paper consistent with the 

above approach are to be retained. These 

include the removal of the limit of 

R25,OOO on claims by passengers. 

The Minister, in consultation with the 

parliamentary transport portfolio commit

tees from the National Assembly and the 

National Council of Provinces, has 

adopted these recommendations. As a con

sequence of this, all contributors invited 

to comment on the second draft White Pa

per must take on board these new recom

mendations when submitting their written 

comments. And the deadline for written 

comment to be sent to the Director Gen

eral of Transport's office in Pretoria has 

been extended by a month from 15 July 

1997 to 15 August 1997. 

The response of the GCB representa
tives to Mr Joffe's report was that it gen
erally reflected their approach, that the 

question of precisely what caps should 
be applied where should be a matter for 
further investigation and discussion, that 
a speedier, simplified and less expen
sive procedure could and should be in
vestigated and implemented, but that the 
proposed abrogation of the common law 
right was unconstitutional and should 
be abandoned. 

Time will tell to what extent these 
further submissions will be heeded, but 
certainly and to the extent that any fur
ther legislation does indeed abrogate 
the common law right, this will un
doubtedly be challenged in the Consti
tutional Court. 

As things stand, the GCB is now 
awaiting further developments but cer
tainly when one considers the content 
of the two draft White Papers and com
pares that with the system which is now 
being proposed, there is a lot to be 

IBA Council meeting 

Malcolm Wallis SC, immediate past chairman of the GCB, 
reports on the meeting and 50th anniversary conference held 
in New York from 10-14 June 1997 

A S it is fifty years since the founding 
./""'\of the IBA a celebratory conference 
was held in conjunction with the custom
ary Spring council meeting. The then 
vice-chainnan of the GCB and I attended 
as representatives of the South African 
Bar. 

I have previously reported to the ex
ecutive that at the Berlin Conference of 
the IBA an initiative had been mooted 
to make use of the IBA for the purpose 
of enabling organisations which repre
sent advocates and barristers world wide 
to meet on a regular basis. As a result of 
an approach to the president of the IBA, 
Robert Owen QC and I were appointed 
to chair a steering committee with a view 
to considering the establishment of such 
a forum. We in turn invited all member 
organisations within the IBA represent
ing advocates and barristers (that is 
those who practise as a referral profes
sion) to attend a meeting with a view to 
considering the establishment of such a 
forum. A draft set of rules governing 

such a proposed forum was prepared and 
circulated in advance of the meeting by 
Frank Clarke SC of the Irish Bar. 

The meeting was held on 13 June and 
was extremely successful. There were 
representatives present from England, 
Scotland, Northern Ireland, Ireland, 
Australia, Hong Kong and South Africa. 
It was agreed in principle to establish 
an International Forum of Advocates 
and Barristers (IFAB) with the inaugu
ral meeting to take pJace in New Delhi 
in November. The intention is that the 
forum will operate generally under the 
Section on General Practice of the IBA 
and will participate in its annual con
ferences as with other committees of the 
SGP. The first of these will be at the bi
ennial conference to be held in Vancou
ver in 1998. 

It is clear from the high level of en
thusiasm for IFAB that Bars through
out the world perceive the need to 
remain in contact with their colleagues 
internationally. It is also clear that we 

pleased about, both unabashedly from 
the point of view of the Bar's own inter
ests, and from the point of view of the 
interests of society in general. It is in
disputably so that something should in 
principle be done to reduce the RAF's 
outgo and to ensure that more of that 
outgo reaches the pockets of victims, but 
having said that, the South African 
MVA system still appears to be one of 
the, if not the, best social compensation 
systems in the world judged on a cost
benefit basis. It was the view of the GCB 
that a better way of achieving the laud
able objecti ves of the White Paper would 
be to adapt the existing system rather 
than to launch upon an uncharted and 
in many respects inappropriate system. 
The press release indicates that the pro
posed system will now indeed constitute 
more of an adaption of the existing sys
tem than anything else. ID 

have a number ofcommon problems and 
will profit from discussion of these. 

Much of the work of the Council 
meeting involved routine matters of 
business. Two items should be high
lighted. The one is a matter of general 
interest and the other relates to the Hu
man Rights Institute. 

Internationalisation 
I reported last year on the growing inter
nationalisation of business and business 
law. What is apparent is that in the field 
of legal practice, as with other areas of 
business, the international trend towards 
breaking down barriers to competition is 
coming to the fore. From the point ofview 
of professions generally this trend is be
ing led by the accountants, whose major 
firms now operate on an international 
basis. In the process of expansion and 
departure from their traditional account
ing and auditing roles they are clearly 
intent on entering the terrain hitherto 
occupied by commerciaJ attorneys. 
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There is obviously considerable con
cern at an international level about these 
developments. Whilst they are accepted 
in countries which stand to benefit 
therefrom such as the United States and 
Australia, in Europe and much of the 
developing world there is a considerable 
concern about these trends. 

Whilst these moves are unlikely to 
affect the Bar directly in the sense that 
no proposal of which I am aware, 
whether from within the profession or 
outside, has suggested that the right to 
appear in courts should be opened to 
persons other than domestic legal prac
titioners the underlying trend is none
theless important. There are two matters 
with which we need to be concerned. 
The one is whether our practices can all 
properly be characterised as being in the 
public interest and not merely as being 
anti-competitive. In the modem world 
the latter characterisation is usually fa-

THE invitation was for a delegation 
of legal experts to visit Germany in 

order to study their legislation and gain 
experience on companies, competition, 
monopolies and maritime trade. 

In the event, a full programme of talks, 
discussions and visits, fIrstly in Bono dur
ing the fIrst week of our visit and thereaf
ter in Ltibeck , covered a much wider field, 
including other branches of the law, and 
introduced us to numerous commercial, 
social, economic, educational and cultural 
facets and aspects of Germany as well. 

Contemporary similarities 
The visit heightened our realisation of the 
similarities in the contemporary histories 
of Germany and South Africa and under
lined how much we have in common and 
can learn from each other. Thus our del
egation was forcefully reminded of rac
ism during the Nazi regime in Germany 
and its horrendous consequences; we were 

tal to the continuation of the practice. 
The second is the impact which such 
internationalisation has on a legal sys
tem founded on the Roman Dutch law. 
We need to be alert to the question of 
whether internationalisation of the prac
tice of law will likewise bring about a 
demand for common legal regimes in 
all countries seeking to form part of the 
world community. 

The second matter relates to the IBA 
initiative as part of its 50th anniversary 
celebrations to raise money from the 
Human Rights Institute by way of its 
"Dollar per Lawyer" campaign. Both the 
GCB and the ALS have contributed to 
this campaign on behalf of our mem
bers. I believe, however, that we should 
afford our members the opportunity as 
individuals to make a contribution. As 
we are all too aware human rights ini
tiatives can easily be stifled for lack of 
funds. 
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In regard to the conference pro
gramme it focused on the issue of the 
globalisation of law. Some of the sessions, 
particularly the first one involving Paul 
Vo1cker, the former Governor of the Fed
eral Reserve Board and Robert Grasso, 
the Chairman of the New York Stock 
Exchange were fascinating in their 
insights into the rapidly changing face 
of the business conununity. We did, how
ever, spend an afternoon at the United 
Nations where a series of addresses fo
cused on the ability of the world commu
nity to pursue human rights. It seems clear 
that just as the business community is now 
operating on a global scale the problems 
of human rights have assumed global pro
portions and will increasingly call for a 
global response. In this regard the con
cept of an international tribunal to deal 
with international violations of human 
rights appears to be at the forefront of de
bate. W 

Visit to Germany 
.. 

A delegation* of legal experts, consisting of members of the Bar, 
the Department of Justice and business institutions visited 

Germany at the invitation of the Federal Minister of Justice, 
Professor Edzard Schmidt-Jorzig, from 8 to 20 June 1997. 

EM du Toit SC, Johannesburg, who represented the GCB, 

once again impressed by the way in which, 
like the proverbial Phoenix, that country 
literally rose from the ashes after World 
War IT; we gained some understanding of 
the social, economic and political chal
lenges posed by the reunification of Ger
many and of the steps taken to meet those 
challenges; we were made aware of some 
of the lessons they are learning in attempt
ing to make the European Community a 
reality and the relevance thereof to the 
planning and implementation of greater 
co-operation between States in Southern 

* The other delegates were Mr NA Matlala, attorney, Pretoria, representing the ALS; Mr PP 

Majeke, attorney, Umtata, (NADEL); Mr AM Moleko, attorney, Pietermaritzburg, (BLA); 

Mr E Daniels, aformer attorney (now chiefstate law advisor) who was special advisor to the 

Minister of Justice; and Messrs JC Smit (Registrar of Companies and CC's) and HE Roux 

(assistant director of the Competitions Board), both of whom represented the Department of 

Trade and Industry. 
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reports on the visit. 

Africa and beyond; and we even discerned 
a relevance in the implications of moving 
the Federal Capital from Boon to Berlin 
to related current debates in South Africa. 
The need to continually update and mod
ernise legislation and adapt it to present
day requirements clearly is common to 
both Germany and South Africa. 

Department of Justice 
At the start of our visit we were informed 
about the structure and activities of the 
Federal Department of Justice. The De
partment is multi-faceted and highly spe
cialised, but also surprisingly compact. It 
is comprised ofdivisions, subdivisions and 
sections. Each section is headed by an ex
pert in his or her field and we were told 
that in the Department there is somebody 
"in charge of' every German statute! > 
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