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Practice at the Bar 

Address by Chief Justice I Mahomed at a dinner by the 

Johannesburg Bar on 25 June 1997 to celebrate his 
appointment as Chief Justice of South Africa 

THEattendance of the Minister of Jus
1. tice, the enthusiasm of the State 

President to be with us had it not been 
for his illness today, the generosity of the 
Bar and the eloquent warmth of Jules 
Browde* have moved me deeply tonight. 

The loyalty of my colleagues on the 
Bench who have expressed their soli
darity by coming to this function from 
all parts of the country strikes a deep 
emotional cord within me. I feel over
whelmed. 

The Johannesburg Bar means a 
great deal to me. I was a member of 
that Bar for more than 34 years. For 
me it was more than a professional or
ganization. It has been in effect my life, 
in a profoundly relevant sense: consum
ing almost my entire intellectual and 
moral energies for nearly two genera
tions; influencing and provoking my 
responses to the political and institu
tional forces which impacted upon me 
during some very significant periods of 
history in the life of my country; sus
taining me for some of the deepest emo
tional relationships which it 
generated; regulating much of my 
moral compass; conditioning my 
intellectual discipline and in the 
last instance giving focus and 
substance to much of my very 
identity as a person as I moved 
from the first exciting flashes of 
adulthood, through the maturing 
frustrations of middle age, to the 
apprehensions about the ap
proaching winter of my life. 

Many contradictory images 
and awesome shadows flash be
fore me when I recall this life and 
the dramatic events which fol

. lowed upon my departure from 
the Bar, as our nation sought re

lease from the unsustainable weight of 
its past. 

There is nostalgia and satisfaction 
- even pride - in the recall, but also 
much pain and shame; richness, and 
fulfillment, but also humiliation and 
indignity - all strangely coalescing in 
a dance culminating in some percep
tions with a vindicating crescendo. 

The pain and the humiliation was 
intense. My status was determined by 
reference not to what I was but was not. 
I was "Non-White". It sought to impose 
on me a badge of inferiority sought to 
be written on my forehead. Its dominant 
consequence manifested itself in rejec
tion and exclusion - a Constitutional 
exclusion from the Bar in my home city 
leaving me to find an alternative Bar in 
Johannesburg; exclusion from the right 
to occupy any office in chambers for 
counsel in Johannesburg, leaving me for 
12 years to squat from hour to hour and 
from office to office in the chambers of 
one or other colleague temporarily in 
court; exclusion from the common room 

frequented by these colleagues, leaving 
. me to absorb my sandwiches in vacant 

offices or corridors and when this was 
not convenient, even in toilets on occa
sion; a directed but unheeded exclusion 
from the robing room used by other col
leagues leaving me to cope with the con
sequences; exclusion from the right to 
sleep overnight in Bloemfontein during 
appearances before the Highest Court, 
leaving me to skulk across the border of 
the Free State before sunset to find ac
commodation from night to night more 
than a hundred kilometres away. 

These exclusions reinforced a multi
tude of other exclusions which denied 
my humanity - it inflicted deep wounds 
inside me, often revived in the telling, 
with a special kind of pain without bit
terness. 

There was a special sting about this 
form of exclusion. The study and prac
tice of law had appealed to my ideal
ism, because the justification for law was 
its pursuit of justice and its capacity to 
resist injustice. But it was through the> 

* The toast to the ChiefJustice was pro Chief Justice Mahomed (left) talking to the Minister of Justice, Mr Dullah Omar at 
posed by Juies Browde se. - Editor the dinner hosted by the Johannesburg Bar. 
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instrumentality of law itself and the in
stitutions of justice that manifest injus
tice was inflicted on me and other 
persons of colour. But this paradox was 
not without compensation; it enabled me 
to focus more intensely and consciously 
on what the philosophical and ethically 
legitimate ends of Justice were, the de
gree to which they were manifestly in
consistent with the laws which regulated 
life in the land of my birth, the reason 
why they should be reversed and never, 
never be repeated. 

This was a focus shared by some oth
ers at the Bar and there are superb ex
amples of the courage and tenacity 
displayed by advocates of extraordinary 
gift and talent but there was a demean
ing state of impotence which debilitated 
the mainstream. What was a pathology, 
sometimes came unconsciously to be 
accepted as normal. The sensitivities 
towards injustice became blunted. A 
creeping apathy, resignation and even 
despair eroded the theoretically majes
tic ends of the law. The passion for jus
tice which inspired so many, was 
effectively diverted, in many cases into 
a sterile subculture in which debate on 
the ethical rationale for just laws became 
irrelevant and many lawyers retreated 
into the technicalities of a very con
stricted legal positivism, which increas
ingly made recourse to moral values very 
remote in the interpretation and enforce
ment of fundamental rights and duties. 
Instead ofa coalescence between law and 
justice, there grew a dangerous distance 
between the two, and the law and law
yers began to lose much of their legiti
macy among people whom they were 
unable to protect against injustice. 

Traditions 
All this is painfully true, but it is not the 
whole truth. There were other influences 
and traditions at the Bar which never 
died and which must be crucial for the 
commitment made by the new Consti
tution to bring real justice, dignity and 
freedom to all the citizens of this poten
tially very exciting country, of so much 
promise and richness; so much romance 
and cruelty. I am infinitely richer for the 
opportunity to be exposed to these in
fluences and traditions. 

What are these traditions? 
The first is the tradition of thorough 
scholarship, pursuit of forensic excel
lence, capacity for rational thought, in
tense intellectual energy and unremitting 
discipline which barristers have always 
been expected to apply in the discharge 
of their briefs. There must be few endeav
ours in all civilization which can com
pare with the totality of commitment and 
the punctillious regard for detail which a 
competent and conscientious advocate 
harnesses in support of his or her case. 
This is a great and impressive tradition 
bred in very competitive conditions, 
which enriches the level of legal debate 
in the resolution of jurisprudential and 
factual disputes, and ultimately, in a very 
crucial sense, the quality and legitimacy 
of the Bench, and the image of justice 
itself. 

A second and related tradition was 
a fierce independence and an uncom
promising standard of intellectual in
tegrity and capacity for objectivity 
which informed the best at the Bar. It 
was sometimes displayed with a tow
ering magnificence and with it came a 
depth of courage and a willingness to 
champion causes and litigants, often 
unpopular in the public perception. 

These traditions are formidable. They 
have nurtured generations of successful 
barristers at the Johannesburg Bar. They 
have sustained some of my deepest and 
most meaningful friendships, penetrat
ing sometimes with real power the arti
ficial barriers erected to separate me 
from those emotionally and intellectu
ally close to me. 

As a young junior I often watched 
with absolute awe and wonderment the 
depth of these traditions and their po
tential to bring sparkle in forensic com
bat from the Bar; to bring admiration 
even adulation - from the public affected 
by its exercise and in their even more 
crucial potential, ultimately to bring le
gitimacy and respect for law itself, and 
to grace the civilization which it seeks 
to mediate. 

But much of this potential was 
blunted and distorted by the rigidity of 
the doctrine of Parliamentary sover
eignty which immunized cruel and ir
rational laws from judicial review and 

by the conservatism of administrative 
law traditions which left lawyers, - cu
riously mistrusted by history and litera
ture - vulnerable to the unfair and 
uninformed perception that they prac
tised skills which were only linguistic 
and technical in substance; that they 
were selfish, egotistical and even para
sitic and that they were unconcerned 
with the pursuit of justice. 

These were and are dangerous percep
tions, for any society to foster because the 
logical consequence ofdelegitimising the 
law and lawyers, must be to subvert that 
order and organization, essential to the 
survival of any defensible civilization. 
Arguably much of the terrible lawless
ness which stalks our land represents the 
consequences of that subversion. 

Attainment of justice 
What this experience does confrrm with 
a compelling relevance is the peremptory 
need for lawyers to insist, at all times, 
that the attainment of justice is the ulti
mate rationale for all law; that law can
not be distanced from justice and morality 
without losing its claim to legitimacy; that 
the ethical objectives of the law contain 
the life blood ofa nation; that justice must 
not only be procedurally fair but substan
tially fair in its execution; that it must be 
seen to be fair and to impact on the life of 
the humblest citizen in search of protec
tion against injustice; that it is accessi
ble, intelligible, visible and affordable; 
and that any retreat from those truths, 
imperils the very quality of and status of 
an enduring civilization. 

These truths may not be new, but their 
capacity to resonate in a potentially re
nascent South Africa is. The new Con
stitution articulates its foundations; it 
protects the values on which they are 
premised; it gives to the creativity oflaw
yers a demonstrable leverage in attack
ing laws inconsistent with its ethos; it 
accords to lawyers an expanded field for 
real fulfilment in areas previously ex
cluded by the sterility of the doctrine of 
parliamentary sovereignty; and it equips 
them and the courts with teeth which are 
sharp and biting enough to snarl at and 
chew on visible manifestations of injus
tice - whether it emanates from within or 
outside the agencies of the State; whether 
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such injustice is sought to be protected 
by a statute or regulations inconsistent 
with the Constitution; or whether it is 
protected by some perceived role of the 
common law which rests on an articu
lated or assumed premise which is con
stitutionally illegitimate. 

Harnessing the law 
There is a freshness, a potency and an 
opportunity in this challenge, which is 
very different from that which con
fronted my generations at the Bar. To 
sustain a human rights culture it is no 
longer necessary to collide with the law. 
It is necessary only to harness it crea
tively. That remarkable humanitarian 
ethos of Africa, expressed through 
ubuntu is no longer a remote sociologi
cal construct; it is a constitutionally 
identifiable objective. 

But the succesdul pursuit of this po
tential romance has its own structural 
challenges. First it needs the support of a 
widely disseminated culture of constitu
tionalism and human rights, protected 
and asserted by organs of civil society 
outside the Bar and the courts. This is a 
culture which needs systematically to be 
entrenched within the psyche of the na
tion. It is sometimes very fragile, notwith
standing the example set by a President 
who has through his suffering and dig
nity come to symbolise for so many, some 
of our sweetest dreams of nobility in this 
century and a Minister ofJustice who has 
through his commitment to justice and 
his accessibility given a new and power
ful voice to justice. 

The second and related problem is 
even more complex. It arises from the 
awesome legacy of real poverty, despair
ing unemployment, disempowering il
literacy, debilitating malnutrition and 
the consequences of pervasive discrimi
nation on grounds of gender and race, 
which we have inherited from our past. 
It might often be very difficult to per
suade its victims that a culture of con
stitutionalism is priority or even a 
relevant aspiration for their need. Their 
priorities might understandably be very 
different. 

The third difficulty arises from the 
structure of the Bar and the Bench. It is 
overwhelmingly white and male. This 
compromises the effectiveness of these 
institutions in the perception of those 
affected by their claim to render substan
tive, procedural and distributive justice. 
Imaginative, creative and vigorous pro
cedures need imperatively to be devised 
and executed to correct the balance and 
to identify and harness the potential of 
those blacks and women unfairly preju
diced in the recruitment of legal talent 
to the Bar and the Bench. 

The conquest of all these difficul
ties is a journey, not a destiny. It is a 
journey which must be undertaken with 
a faith which is optimistic and a 
tempter which is positive. That condi
tion generates its own formidable mo
mentum. But the reverse is also true: 
pessimism has its own awesome power 
to generate its own malignant growth. 
There are few institutions better 
equipped than the Bar by their train-

Oops! 
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ing and by their traditions, to give form 
and content to and to accelerate that 
journey. Its members have the capacity 
to do this both by their service to the 
community and by their inputs into the 
Bench. The Bar remains potentially one 
of the great institutions of this complex 
land, of intoxicating beauty and poten
tially exciting promise. 

The Johannesburg Bar has honoured 
me tonight with an abundance which 
has affected me very deeply and emo
tionally. It is a great privilege to be re
garded as a close friend of the Bar and 
to enjoy its esteem. That privilege re
quires the discharge of two duties. The 
first is the duty to be frank. I have tried 
to do that. The second is to articulate a 
vision for the Bar and its dream for the 
country. I will discharge that duty by 
reliving with Rabrindranath Tagore that 
noble dream which captures so much of 
the visionary in the lawyer, when he says 
"Where the mind is without fear and 

the head is held high; 

Where knowledge is free; 
Where the world has not been broken up 

into fragments by narrow domestic walls; 

Where words come out from the depth of 

truth; 

Where tireless striving stretches its arms 

towards perfection; 

Where the clear stream of reason has not 

lost 

its way into the dreary desert sand of 

dead habit; 

Where the mind is led forward by thee 

into that heaven of freedom, my Father, 

let my country awake." W 

A T the end ofJuly it was reported in the press that " ...One As recently as 1975 retired Judge of Appeal Gerrie 
~f the most exciting art finds of this century in South Viljoen provided information and a photograph of the 
Africa has been discovered hanging unrecognised on a wall portrait to the well-known Dutch scholar, Prof Robert 
of the derelict old Palace of Justice in Pretoria" (Sunday Feenstra. Feenstra used this material in his book (in col
Times 27 July 1997). laboration with CJ de Waal) Seventeenth Century 

The "art find" was referred to as a portrait of Johannes Leyden Law Professors and their influence on the De
Voet by the 17th century Dutch artist Jan Weenix. velopment of the Civil Law - A Study of Bronchorst, 

Judge Peter Schutz put the record straight (Sunday Vinnius and Voet. 
Times 3 August 1997). The fact that the portrait was of As Judge Schutz correctly pointed out: "It is a dis
Voet and was painted by Weenix was not unknown at all: grace that such a work is not properly inventoried and 
it had been bought in 1934 by the Union Government. looked after." 
Contributions were also made by the Pretoria Munici The sensational "find" was no find at all. 
pality, the Pretoria Bar and the Transvaal Law Society 
(Roberts A South African Legal Bibliography). Contributed anonymously. 
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