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Perspective on 
judicial education 
Fritz Brand 
Judge of the High Court, Cape Provincial Division 

JUDGES do not need any training. 
They are appointed from the ranks 

of court practitioners. Prior to appoint
ment, they have learned their trade 
through a process of osmosis. Once ap
pointed, they receive their training 
through doing their job. 

These kinds of sentiments were 
prevalent until fairly recently, not only 
in South Africa, but in most major legal 
systems. In many of these legal systems 
it has been recognised, however, that 
whatever the validity of these percep
tions might have been in the past, they 
are no longer true. What became appar
ent in these countries is that - as a re
sult of, inter alia, the increased workload 
of judges, the increasing complexity of 
cases judges are required to handle, the 
pace at which changes in the law occur, 
the rise and fall of new legal theories 
and the explosion of available informa
tion as a result of technological devel
opment - the presumption that a judge 
knows all the laws, was becoming more 
and more difficult to maintain. It also 
came to be accepted in these countries 
that although it is true that judges can 
generally rely on the assistance of legal 
practitioners appearing before them, 
unfortunately the assistance rendered by 
legal practitioners on occasion amounts 
to very little, while the responsibility 
always remains that of the judge. Blam
ing the legal practitioners is of small 
consolation when it appears that the 
judge missed a fundamental point or 
basic authority. 

As a result, judicial education has be
come standard practice, for example, in 
the United States of America, Canada, 
Australia, New Zealand and Malaysia. 
In South Africa it has been recognised 
at various levels that these reasons for 
judicial education are also pertinent to 
this country. 

Canada 
Another reason why the trend favour
ing judicial education gained momen
tum, for example, in Canada, was the 
change brought about by the constitu
tional entrenchment of the Canadian 
Charter of Rights and Freedoms. Like 
the South African judges after them, 
the Canadian Judiciary soon realised 
three things. Firstly, that in a constitu
tional culture judges are increasingly 
involved in the role of law-maker or 
even policy-maker where law is often 
about choosing values rather than 
choosing precedents. Secondly, that the 
adoption of a Bill of Fundamental 
Rights is soon followed by the flower
ing of legal scholarship, the rise of new 
legal theories and the re-examination 
of long established practices and tradi
tional methods of interpretation. 
Thirdly, that, during the early days of 
the development of an indigenous con
stitutional jurisprudence, it is essential 
not only to have regard to the jurispru
dence of other countries but also to 
understand these foreign authorities in 
their proper context, which is indeed a 
complex and formidable task. 

Judicial education obviously re
quires funding. In the United States of 
America, for example, the yearly 
budget for the education of the approxi
mately 20 000 judges in the federal sys
tem, is about 20 million US Dollars. In 
Canada about 1,8 million Canadian 
Dollars is budgeted for this purpose. In 
South Africa the need for judicial edu
cation has to compete with other press
ing needs for limited public funding. 
Fortunately, in September 1996 the 
South African Government was able to 
enter into an agreement with the Gov
ernment of Canada which has allevi
ated the problem. In terms of this 
agreement, called the Canada-South 
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Africa Justice Linkage Project, the Ca
nadian Government undel100k to make 
funding available for, inter alia, judi
cial education. 

The one advantage of being a late
comer in the field of judicial educa
tion was that it was not necessary for 
us to re-invent the wheel. We could 
learn from the international experi
ence. We have learned, for instance, 
that it is an accepted principle that 
judicial education should always be 
under the control of judges. Though 
liberal use is made of the talents of 
professional educators - primarily 
from law faculties - the process is al
ways driven and controlled by the ju
diciary. We have also learned that for 
judicial education to have any hope of 
success, it must be visibly supported 
at the highest level of the judiciary. 
We have been fortunate to be able to 
follow these examples. In the countries 
where judicial education has become 
standard practice there are, essentially, 
two programmes available, namely an 
orientation programme for newly ap
pointed judges and a reinforcement or 
refresher programme for judges who 
have served on the Bench for some 
time. 

Pilot orientation programme 
Shortly after the Canada-South Africa 
Linkage Project had been established in 
September 1996, a committee was 
formed under the chairmanship of my 
colleague, Farlam J, to plan and organ
ise a pilot orientation programme for 
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new judges. The corrunittee functioned 
as a sub-corrunittee of the Judicial Serv
ice Commission ("JSC"). The repre
sentative of the JSC on the corrunittee 
was the President of the Constitutional 
Court, Justice Arthur Chaskalson. The 
other members of the corrunittee were 
N avsa J (WLD), Nicholson J (NPD) and 
myself. Mahomed CJ, who has a keen 
interest in judicial education, attended 
the meetings of the committee in an 
advisory capacity on a regular basis. 

The pilot orientation course was held 
over three days during July 1997. All 
Judges President and all judges who had 
been appointed during the last three 
years were invited. Four Judges Presi
dent, two Deputy Judges President and 
25 "new"judges from the High Court, 
the Land Claims Court and the Labour 
Court were able to attend. 

Those attending the conference had 
the rare privilege of listening to the 
present Chief Justice and the immedi
ate past Chief Justice on two consecu
tive days. Mahomed CJ delivered the 
welcoming address. The subject of his 
address was the importance of judicial 
education. Later the same day, he spoke 
on "The role of the judiciary in a Con
stitutional State". The next day, Corbett 
ex-CJ delivered a paper on "Judgment 
writing". The members of the organis
ing corrunittee are of the view that these 
three papers deserve a much wider au
dience than the one to which it was pri
marily addressed. Consequently, we are 
hoping to persuade the two Chief Jus
tices to make their papers available for 
publication. 

Kurnleben JA who was very much 
involved with the new Correctional 
Services Bill, spoke on "Sentencing op
tions". I am sure that quite a number of 
the issues addressed by Kurnleben JA 
would be new to many experienced 
judges as well. 

Melamet J and Zulman JA - both for
merly of the WLD Bench - delivered 
papers on "Practical hints for new 
judges" and "Motion court practice" re
spectively. From these papers it was 
quite apparent why these two senior 
judges were chosen through a process 
of natural selection by the new judges 
in the WLD as mentor judges. 

A panel discussion was held amongst 
new judges on the practical problems 
they experienced when they first took 
up their appointments to the Bench. The 
panel consisted ofjudges from different 
legal backgrounds. One member of the 
panel was previously an attorney, while 
others were former academics and mem
bers of the Bar. It was quite significant 
to note that the problems they initially 
encountered were not as dramatically 
different as one might have thought. 

The last day of the course was at
tended by Judge Dolores Hansen and Ms 
Georgina Pickett who are both from 
Canada. Judge Hansen is the executive 
director of the Canadian Judicial Insti
tute' situated in Ottowa, Ontario. This 
Institute was established in 1988 to co
ordinate judicial education in Canada. 
About thirty programmes are presented 
yearly by the Institute to over one thou
sand members of the Canadian Judici
ary. Judge Hansen was, therefore, 
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of the court? If not the public at large, 
why can the various formally organised 
professional organisations not be asked 
to become involved in popularising the 
courts and the Constitution? Why can ar
rangements not be made by the courts 

. themselves to make judgments of the 
courts available (summarised in ordinary 
language) to the media without having 
to rely on mostly inaccurate reporting? 
Why are there no campaigns from judi-
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cial quarters to convince business that the 
courts can still provide the best services 
in commercial litigation? Perhaps these 
examples sound impractical to some, but 
then the challenge lies in fmding better 
ways of instilling the common culture 
referred to earlier. 

If this sounds like a plea to the pro
fession, the judiciary, the Judge Presi
dent and others to become actively 
involved to making our society aware 
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eminently qualified to speak on Judicial 
Education in an International Context. 

Ms Georgina Pickett is the Canadian 
Project Manager of the Canada-South 
Africa Linkage project. She asked all 
participants to complete an evaluation 
questionnaire. Ms Pickett then pre
pared a compilation of the information 
obtained from the answers to the ques
tionnaire. From the compilation, which 
she made available to the organising 
committee, it appears that the evalua
tion of the course by the participants 
was overwhelmingly positive. The par
ticipants were also unanimous in their 
view that there is a need for judicial 
education and, more particularly, that 
both orientation programmes as well 
as reinforcement programmes should 
be made available to the South African 
Judiciary. These views will be conveyed 
to the Judicial Service Commission 
with the recommendation that the first 
reinforcement course for judges who 
have served on the Bench for some 
time, be held early in 1998. 

I believe it will be constructive to 
quote the words with which the Chief 
Justice ended his welcoming address: 
" [I] think it is important to conclude by un

derstanding what judicial education is about 

and what it is not. 

It is about self-education in collective 

discourse among colleagues, who all receive 

as much as they give. It is not about in

structions from superiors and inferiors. It 

is about discovering problems as much as 

seeking solutions. It is not about prescrib

ing solutions. It is about process and jour

ney. Not about results and destiny." m 

of the importance of the Constitution 
and the courts' role in upholding its val
ues, it certainly is. Successful democra
cies are established by corrunitment and 
perseverance; by looking at the long 
term establishment and maintenance of 
democratic values. No doubt there are 
presently many imperfections in our 
emerging society: I believe we owe it to 
future generations to overcome them and 
not be overcome by them. m 
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