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Before the advent of white rule in Africa, customary law 
was the legal system that sustained the people. It was, as 
it were, without challenge or competition, and it 
sufficiently met the needs of the people in those days. 

W HEN European rule set in, nu
merous changes came about in 

several spheres of life and the dominant 
position of customary law as the legal 
system applicable to Africans was also 
greatly affected. In this regard the leg
islatures in the various parts of Africa 
gave the courts a discretion to apply cus
tomary law where it seemed to them not 
to be in conflict with the principles of 
natural justice. This was the repugnancy 
clause which was the most powerful 
weapon of the colonial authorities for 
curtailing the application of customary 
law by the courts (see s 23 of Transkei 
Proclamation 110 of 1879 , General Law 
Proclamation 2B of 1884 for Basutoland 
as it then was, and s 11 (1) of the Black 
Administration Act 38 of 1927). 

In South Africa there have been some 
significant outcries against the repug
nancy clause but the pre-1994 legisla
tures never paid heed to these. For 
instance, Mrs NS Peart of the Univer
sity of Cape Town, reading a paper on 
the repugnancy clause at a conference 
in Umtata in 1977 (unpublished) de
clared: 

"It is clear from the legislation and the 

practice of the courts that customary law 

is not judged in terms of an African sys

tem of values but exclusively in terms of 

a European system. The danger is, how

ev.er, that if customary law is to be struck 

down because it is in conflict with Euro

pean notions of morality and ethics, there 

may be little left of customary law" (see 

discussion in Koyana Customary Law in 

a Changing Society (1980) 110 ft). 

New Constitution 
Regrettably, the new South African Con
stitution has done no better than the pre
1994 legislatures in the sphere of the 
recognition of customary law. In terms 
of s 33(2) of the Constitution customary 
law remains wholly subject to the review 
powers of the courts, and this is contrary 
to strong efforts that were made by the 
traditional leaders during negotiations at 
the World Trade Centre, Johannesburg, 
for customary law to be recognised as the 
legal dispensation to govern communi
ties and individuals who freely chose to 
be governed by same. This development 
has also been widely and, in my view, 
quite rightly criticised (see e g Ian Currie 
"The Future of Customary Law} in Gen
der and the South African Legal Order 
ed Christine Murray (1994) 146. See also 
T Nhlapo Weekly Mail Review/Law 
(1993) 11, where the development is 
equated with {throwing the baby out with 
the water"). Notably, the Black Admin
istration Act 38 of 1927, and the Consti
tution Acts of the various homeland 
governments all gave guarantees in rela
tion at least to the lobola custom which 
could under no circumstances be declared 
by a court to be contrary to the principles 
of natural justice. Section 33(2) of the 
Constitution certainly removes even this 
guarantee. 

Against this background the recent 
judgement of Le Roux J in Mthembu v 
Letsela andAnother 1997(2) SA 936 (T) 
will go down in history as one of the 
first and greatest judicial pronounce
ments which vindicate customary law 
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as the appropriate legal system to be 
applied by the millions of black South 
Africans whose lives are governed by 
it. More importantly, it has corrected the 
error of many who thought that the 
equality clause and the clause against 
discrimination in the new South Afri
can Constitution should result in the 
rules ofcustomary law that at first glance 
discriminate against women on the 
ground of gender being abolished as 
being contrary to the Constitution. 

In this case, decided on 25 November 
1996, the applicant's husband had died 
intestate being the holder of the lease hold 
title in respect of erf 822 Vosloorus Ext 2 
Township. On this erf the deceased 
Letsela had built a house in which he 
lived with his customary wife, the appli
cant, and their daughter Tembi Mtembu 
until his death in 1993. The deceased had 
no son and no brothers, and his nearest 
mate relative was fust respondent, his 
father, who also lived in this house of his 
son, with other members ofhis own (fust 

respondent's) family. Relations had 
soured between the daughter-in-law (ap
plicant) and her father-in-law (fust re
spondent) and the former approached the 
High Court, asking for an order declar
ing that the rule of African customary 
law which generally excludes African 
women from intestate succession ("the 
customary law rule") is inconsistent with 
the Constitution and consequently 
invalid, alternatively, that the customary 
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law rule offends against public policy and 
natural justice and is consequently un
enforceable and, therefore, that de
ceased's daughter Tembi Mtembu is the 
deceased's only intestate heir. The rule 
of customary law which excludes Afri
can women from intestate succession is 
recognised by s 23 of the Black Admin
istration Act 38 of 1927 and the regula
tions framed thereunder, especially 
regulation 2 of 6 February 1987, in GG 
10601. In this case the learned judge had 
to deal with the question whether the rule 
unfairly discriminates between persons 
on the ground of sex or gender and is 
therefore in conflict with the provisions 
of s 8 of the Constitution. He reiterated 
that customary law has been accepted by 
the framers of the Constitution them
selves as a separate legal and cultural 
system which may be freely chosen by 
persons desiring to do so by virtue of ss 
31 and 33(3) (see at 944). He saw merit 
in the rule of customary law relating to 
succession because as a necessary corol
lary of the system ofprimogeniture there 
is the duty to provide sustenance, main
tenance and shelter, and agreeing with 
Professor T W Bennett that this is one of 
the most hallowed principles of custom
ary law, he declined to grant the relief 
sought. 

Absurdities 
This fmding ofLe Roux J follows shortly 
after another relevant pronouncement in 
the Transvaal case of Matukane and 
Others v Laerskool Potgietersrus 
1996(3) SA 223 (T) where the judge 
ruled that the Constitution does not out
law discrimination per se, but outlaws 
discrimination which is unfair. 

The absurdities that would follow the 
granting of the kind of relief that was 
sought by applicant in this case are so 
far-reaching in all branches of custom
ary law that the millions of Africans 
whose lives are governed by customary 
law, constituting the vast majority of the 
people ofSouth Africa, would regret that 
the new Constitution ever came into be

. ing. In the field of the law of succession 

it would mean that where a man with 
30 head of cattle, 80 sheep and 60 goats 
dies leaving say four daughters and one 
son younger than them all the eldest 
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daughter would inherit the livestock. If 
she got married the following year she 
would be entitled to go with all the stock 
to her married home, leaving her wid
owed mother and brother and sisters 
with no cows to milk and no oxen where
with to plough the lands, no goats to 
sell from time to time and get R400 for 
each and have cash for groceries and 
clothing, and no sheep to slaughter from 
time to time and have meat. In the field 
of the law ofdelict the African girl could 
make out a case for the five head of cat
tle presently payable to her father as 
damages for her seduction and preg
nancy' to be paid to her direct in as much 
as damages for seduction and pregnancy 
are payable to the girl herself under com
mon law. If she gets married and the 
new Constitution has not yet abolished 
the lobola system as being in conflict 
with it she could then make out a case 
for the ten head of cattle paid for her to 
be hers and to be able to go back with 
her to the married home from where the 
lobola cattle came. 

Main fora 
The main fora for adjudication on cus
tomary law cases on a daily basis are the 
courts of chiefs and headmen (alias cus
tomary courts or traditional courts) which 
were given recognition by the Black Ad
ministration Act 38 of 1927 (s 12 for ci viI 
courts and s 20 for criminal courts). This 
statute then grafted these pre-colonial 
courts into the modem judicial system 
so that appeals from them are heard in 
the magistrate's courts. Some have al
ways been ovedy influenced by the South 
African judicial system, and now contend 
more emphatically by reason of the Bill 
of Rights, that the customary courts 
should be abolished. The criticisms 
amount to saying that the customary 
courts should be abolished because they 
are not the same as the western-type court 
- they do not allow legal representation, 
they admit hearsay evidence and do not 
observe the exclusionary rules of west
em law, they do not insist on witnesses 
taking the oath before giving evidence, 
they are discriminatory in that they cater 
for black citizens and not white citizens, 
and in so doing they render unequal jus
tice. 
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A review of the present -day traditional 
court system, however, indicates that the 
time is not yet ripe for the abolition of 
these courts. A recent survey by the Cus
tomary Law department of the Univer
sity of Transkei has established that the 
Umtata district alone has ten customary 
courts, and the same applies to the other 
big districts like Lusikisiki. The smaller 
districts have between three and six cus
tomary courts each, and when one puts 
together the 28 districts of Transkei, one 
begins to get an idea of the volume of 
cases that is disposed of in these courts. 
To this one still has to add the KwaZulu
Natal, Gauteng, Free State, North West 
and Eastern Provinces chieftainships, of 
which the KwaZulu Natal ones alone by 
far outnumber the Transkeian ones. The 
simplicity of the procedure they follow, 
the absence of interpretation, the absence 
of anything like "a trial within a trial", 
and the fact that postponements are sur
prisingly infrequent as compared with the 
magistrates' courts, are all factors which 
contribute to these courts being preferred 
by many people in the rural areas. In a 
case pending before the High Court of 
Transkei this preference is set out in affi
davits. These courts have concurrent ju
risdiction with magistrates' courts and 
they handle cases of seduction, adultery, 
dissolution of marriage, loans of live
stock, succession, etc, at no cost to the 
litigants. In the field of criminal law they 
dispose of a huge volume of cases and 
even exceed, with no complaints from 
accused persons, the jurisdiction given 
to them by the act. Ifthe customary courts 
were abolished without adequate alter
native arrangements and the work they 
so zealously do was transferred to the 
magistrates ' courts the consequences 
would be very serious for the judicial sys
tem because as of now the magistrates' 
courts are finding it difficult to cope with 
their own workload. 

Shortcomings 
It is true that the judicial process in the 
customary courts has its own shortcom
ings. For instance, the courts do not dis
tinguish clearly between civil and 
criminal cases. Thus in a case from the 
Umzimkhulu district the offence 
charged was that accused's dogs > 
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injured complainants' child. The ac
cused entered a plea of guilty and was 
sentenced to pay a fine of R 150 which 
he promptly paid. The complainant and 
the community were satisfied that jus
tice had been done, yet the finer points 
of the actio de pauperie and the cir
cumstances under which it applies as 
well as the decided cases by which the 
court should be guided in arriving at a 
decision were not canvassed as would 
have happened in a western-type court. 
The case was concluded within 18 days 
of the occurrence - the customary court 
sessions are held weekly and there are 
no pleadings. There are several other 
shortcomings, but on the available evi
dence the answer seems to be that re
forms should be made instead of simply 
shutting down the courts. 

Several jurists have given their sup
port to the continued existence of the 
customary courts. Such support can be 
gleaned, for example, from Professor 

TW Bennett's plea for the legal endorse
ment of cultural differences "where the 
society in question is in fact culturally 
plural, as South Africa still is" (see "The 
Compatibility of African Customary 
Law and Human Rights" (1991) Acta 
luridica 32). Likewise Professor Van der 
Vyver "Human Rights and the Dual Sys
tem applying to Blacks in South Africa" 
1982 CILSA 306 at 315 points out that 
where a foundation for distinct differ
entiation is found to be present, justice 
will in fact not be satisfied by absolute 
uniformity in the arithmetical sense. 

Policy 
The judges of the High Court of South 
Africa are vigilant and ensure that the 
westernised African minority of doc
tors, lawyers, civil servants, nurses and 
teachers do not find themselves forced 
to be subject to the rules of customary 
law against their will. One of the tests 
is the form of marriage that one has 

contracted, i e a marriage under cus
tomary law or a marriage under the 
common law or in isolatecY instances, 
the dictates of particular \ legislation. 
This comes out clearly in N gake v 
Mahahle en 'n Ander 1984(2) SA 216 
(0). There the Free State Division ruled 
that where the daily life of an African 
woman is modelled on the western way 
of life customary law rules cannot be 
invoked for resolving the legal prob
lem she is faced with even if her par
ents are unwesternised Africans who 
subject their lives entirely to the gov
ernance of the relevant rules thereof. 
For this reason the westernised Afri
cans ought to adopt a policy of "live 
and let live" and not be heard to lend 
credibility to the protestations of those 
who, through insufficient understand
ing, insist that the rules of customary 
law should be declared inconsistent 
with the Constitution and therefore 
invalid and of no force and effect. W 

Once again SERL will 

maintain their deserved 
international reputation for 
presenting Energy Law 
Conferences of the very best 
quality next year in South 
Africa, one of the leading 
resource nations of the 
world. 

The Conference will draw 
together lawyers in private 
practice, corporations, 
financial institutions, 
government and academic 
life attracted by a 
programme covering a range 
of highly topical issues. 

For further information 
please contact: 

International 
Bar Association 
271 Regent Street 
London Wl R 7PA 
England 
Tel: 
+44 (0)171 629 1206 
Fax: 
+44(0)1714090456 
e-mail: 
confs@int-bar.org 

13
tb Biennial Conference on Petroleum, 


Minerals, Energy & Resources Law 


15-20 March 1998 Cape Sun Hotel, Cape Town, South Africa 

Conference Chairman Emilio J Cardenas Roberts SA de Inversiones, Buenos Aires 

Conference Topics will include: 

Trends Relating to Foreign Investment/Financing and Regulatory Legislation for Energy 

Projects in Africa 

Environmental Management and Land Reclamation on Closure of Mines 

• 	 Petr~leum Exploration and Development in West and Southern Africa 

Developing Energy Projects in a Transnational Context: the Southern Africa Experience 

Mechanisms for Crossing the Limits of Classical Financing - including the South African 

experience 

• 	 Moving Energy to the Private Sector 

• 	 Managing Jurisdictional Conflicts arising from Globalisation and Liberalisation 

• 	 Mass Tort Risks Inherent in International Natural Resources 
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