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Of courts, tribunals and forums 

(not forgetting commissions): 


should "differentiation" matter? 

Introduction 

ACCORDING to a newspaper report 
a few months ago, Parliament must 

be enjoined to "tighten the legislation that 
established the Human Rights Commis
sion (HRC) because it is trying to de
velop a rights jurisprudence that is the 
function of the courts alone ...".1 The re
mark does raise the questions "When is 
a court oflaw exactly that, a court oflaw?" 
and "What is a court (of law)?" 

These questions seem at first blush 
to be rather silly and the answer to both 
questions seems to be that when a par
ticular body performs a judicial act 
(whatever ajudicial act may entail) then 
cadit quaestio. In what follows the ten
ability of this "glib" answer is enquired 
into. 

Fundamental changes wrought by the 
adoption of the interim Constitution and 
its successor, the "final" Constitution 

It is trite that fundamental changes 
in all spheres of life have been wrought 
by the adoption of both Constitutions 
(since the "final" Constitution came into 
operation on 4 February, 1997 all refer
ences to the Constitution are to the 1996 
Constitution, unless indicated other
wise). Parliamentary sovereignty is no 
more; in its stead we find a supreme 
Constitution with certain distinctive 
values and principles both underpinning 
it and inscribed in it. But what are these 
values and principles? 

The values and principles 
enshrined in the Constitution 
The Constitution in its entirety is a 
value-laden document and it needs to 
be approached as such.2 Given South 

. Africa's legacy of apartheid and funda
mental rights abuses one does not need 
to go any further than chapter I 
("Founding provisions") to see that the 
Constitution's values (like its predeces-
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sor's) are sourced from a reaction "to 
the authoritarian and racial exclusivity 
which has characterised our past con
stitutional practice". 3 These values are 
spelled out to be the following4

: 

"Human dignity, the achievement of 
equality and the advancement of 
human rights and freedoms" 
It comes as no surprise that "human dig
nity" and the "achievement of equality" 
are accorded pride of place as the first 
values the Constitution is founded upon. 
However, it does not follow automati
cally that because they are mentioned 
first they will always trump all other 
values (read rights) and that all other 
values or rights will always yield to 
them. Values, like rights, are not abso
lute and "have to be balanced against 
other values and interests".5 Provision 
is made in the Constitution for the limi
tation of fundamental rights (and per 
definition of values as well), to the ex
tent that they are limited by law of gen
eral application that is reasonable, 
"justified in an open and democratic so
ciety based on human dignity, equal
ity and freedom" and that all relevant 
factors are taken into account (includ
ing "the nature of the right; the impor-
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tance of the purpose of the limitation; 
the nature and extent of the limitation; 
the relation between the limitation and 
its purpose; and less restrictive means 
to achieve the purpose").6 

"Non-racialism and non-sexism" 
It may well be asked why the drafters of 
the Constitution found it necessary to 
spell out the two values "non-racialism 
and non-sexism"; after all, they could 
well be subsumed under "human dignity" 
and the "achievement ofequality". How
ever, again given their South African his
tory, these two values need to be spelled 
out explicitly and simply have to be as
sessed against the backdrop and in the 
context of this constitutional history. 

"Supremacy of the constitution and 
the rule of law" 
The core of the true constitutional state 
(regstaat) is expressed in these words. 
The primary aim of both a supreme con
stitution and the rule of law is the pro
tection of an individual's rights and 
freedoms (and for that matter minori
ties' and other vulnerable groups' rights 
and freedoms too) by "taming" state 
power through subjugating it to the law. 
It is possible to argue that "supremacy 
of the constitution and the rule of law" 
are the symbols of "constitutionalism" 
- a state and its institutions subordinate 
to the law. (This is a gross oversimpli
fication of an uncommonly nuanced re
lationship between state and individual: 
a relationship which has been the topic 
of debate for centuries and will not be 
dealt with further here.) > 
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"Universal adult suffrage, a national 
common voters roll, regular elections 
and a multi-party system ofdemocratic 
govemment, to ensure accountability, 
responsiveness andopenness" 
It may well be said that the collective 

noun for this cluster of values is "con
stitutional democracy" - a concept open 

to a plethora of interpretations and 

meanings, depending on the particu

lar interpreter's linguistic, descriptive, 

ideological, sociological or moral point 

of departure. But whatever the point of 

departure of a particular interpreter, it 

must be kept in mind that a democracy, 
crudely put, is always "driven" by a po

litical reality or system which is 
firmly situated in a particular histori
cal and cultural setting. 

All these principles need to be read 
with the preamble of the Constitution, 

which is no longer a mere interpreta

tive tool in the event ofuncertainty about 
meaning or unclarity in the text, but an 

integral part of the Constitution.? (To a 

large extent the Preamble contextualises 
the Constitution by encapsulating the 

history of the "struggle" as well as both 

providing the backdrop and setting the 
scene for the Constitution.) It is not such 

an artless argument that the founding 

values' very foundation or bedrock is the 

Preamble since it, as said, encapsulates 

the history and experience of South Af

rican civil society. The preamble reso

nates in the founding values. 

In search of meaning: the 
Constitution and courts, 
tribunals, commissions and 
other forums 
Having made these observations about the 
values inscribed in the Constitution and 

the effect of the preamble on these val
ues, the truism nevertheless remains that 

"words alone do not provide the answer\" 
although they are obviously the starting 

point of any enquiry into meaning. Di

rection for the search for meaning is 

forthcoming from the Constitution itself. 

Section 39 reads as follows: 
(l)' When interpreting the Bill of Rights, a 

court, tribunal or forum 

(a) must promote the values that underlie 

an open and democratic society based 

on human dignity, equality and freedom; 
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(b) must consider international law; and 

(c) may consider foreign law. 

(2) When interpreting any legislation, and 

when developing the common law or 

customary law, every court, tribunal or 

forum must promote the spirit, purport 

and objects of the Bill of Rights. 

(3) The Bill 	of Rights does not deny the 

existence of any other rights or freedoms 

that are recognised or conferred by com

mon law, customary law or legislation, 

to the extent that they are consistent with 

the Bill. 

The task of giving meaning to the Bill 

ofRights (to "interpret" the Bill ofRights) 

is entrusted peremptorily to "a court, tri

bunal or forum" and the obvious ques

tion is, of course, whether there are any 
differences between a court, tribunal or 

forum? If there are differences, what are 
they? Does it depend on the functions of 

these bodies to determine what they are? 

Does the Constitution's provision for 

"state institutions supporting constitu

tional democracy" in any way affect the 
search for meaning of these words?9 For 

that matter, does it matter whether there 

are any differences? 

On the question whether the words 
"a court, tribunal or forum" are synony

mous, one may turn to a dictionary for 

assistance. The following definitions of 

"court" are given: "[AJn assembly of 

judges or other persons acting as tribu
naL."; of a "tribunal": "court ofjustice" 

and of a "forum": " ... place of assembly 

for judicial and other business; place of 

public discussion; ... giving opportunity 
for debate; court, the law courts". 10 Yet 

another dictionary yields the following 

definitions of "a court": "Law. a tribu

nal having power to adjudicate in civil, 
criminal, military, or ecclesiastical mat

ters"; as regards "a tribunal": "1. a court 
ofjustice" .. .4. a court; tribunal."11 Purely 

from this perusal one may come to the 
tentative conclusion that the meaning 

of the words is fairly consonant. But is 

this in all respects valid, if the question 

is approached from a functional angle 

and taken the hierarchy of courts pro
vided for in the Constitution as the point 

of departure? 

Chapter 8 of the Constitution deals 

with "Courts and administrative justice" 
and s 165(1) states that the "judicial 

authority of the Republic is vested in the 

courts". The courts provided for are (a) 
the Constitutional Court; (b) the Su

preme Court of Appeal; (c) the High 

Courts, including any high court of ap

peal that may be established by an Act 

of Parliament to hear appeals from High 
Courts; (d) the Magistrates' Courts; and 

(e) any other court established a court 
of a status similar to either the High 
Courts or the Magistrates' Courts.12 

When this particular chapter (ch 8) is 

enquired into, it needs to be done keep

ing in mind the provisions of s 34 of 

the Constitution which deals with a per
son's right to have "access to courts". 

Section 34 reads as follows: 
Everyone has the right to have any dis

pute that can be resolved by the appli

cation of law decided in a fair public 

hearing before a court, or, where appro

priate, another independent and impar

tial tribunal or forum. 

As regards this particular section's 
predecessor (s 22) it was stated in 

Bernstein v Bester NO 1996 (4) BCLR 
449; 1996 (2) SA 751 (CC): 

[I]n all democratic societies the state has 

the duty to establish independent tribu

nals for the resolution of civil disputes 

and the prosecution of persons charged 

with having committed crimes. In a con

stitutional state that obligation is of fun

damental importance and it is clearly 

recognised as such in our constitution. 13 

With reference to s 34, Rautenbach 
and Malherbe conclude (taking into ac

count Bernstein v Bester NO) that for 

this right to be exercised 
courts and other appropriate tribunals 

or forums must exist. The right obliges 

the government to establish courts and 

other tribunals or forums, and to pro

vide for their proper functioning. 14 

They do not enquire whether there are 

any fundamental differences between the 
various words used. (In passing, it will 

appear that the Constitutional Court in 

the Bester decision used the word "tribu

nals" as an all-encompassing word for 

court( s).) Be that as it may, over and above 

the courts provided for in the Constitu

tion, legislation has indeed been enacted 

to provide for "any other court" or an

other tribunal - the Special Investigat
ing Units and Special Tribunals Act. 1s 
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In following the functional line of 
enquiry whether there are any differ
ences between "a court, tribunal or fo
rum" one is willy-nilly confronted at 
some point with the question of the 
nature of the (judicial) act performed 
by the particular body. In essence any 
judicial act is the application of the law 
to a set of given facts and in this appli
cation of the law the exercise of discre
tionary powers is involved (to arrive at 
an answer to the problem - the decision). 
Most important, though, is that this de
cision must be final and binding in its 
effect or legal force. "The legal injunc
tion of res judicata"16 is the acid test. 

[T]the principle of res judicata is there 

for two reasons: to ensure obedience to 

the law and to ensure legal certainty. A 

court decision is the authoritative deter

mination of what the law is. It is obvi

ous that if the decision of one and the 

same judicial organ is varied, added to 

or undone time after time, legal uncer

tainty will result, and disregard of the 

law will follow in its wake. 17 

In arguing along these functional 
lines one seems to forget the new con
stitutional order, what it intends to 
achieve and what it intends to "remedy" 
or "make good" in the light of South 
Africa's constitutional heritage; for ex
ample, item 22 of Schedule 6 ("Transi
tional arrangements") retains the 
"postamble" of the interim Constitution, 
headed "National unity and reconcilia
tion" for the purposes of the Promotion 
of National Unity and Reconciliation 
Act and its validity.18 The most impor
tant paragraphs (for the purposes of this 
article in any event) are the first two 
paragraphs which read: 

This Constitution provides a historic 

bridge between the past of a deeply di

vided society characterised by strife, con

flict, untold suffering and injustice, and 

a future founded on the recognition of 

human rights, democracy and peaceful 

co-existence and development opportu

nities for all South Africans, irrespec

tive of colour, race, class, belief or sex. 

The pursuit of national unity, the 

well-being of all South African citi

zens and people require reconciliation 

between the people of South Africa 

and the reconstruction of society. 
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Although s 39 enjoins "a court, tri
bunal or forum" to "promote the values 
that underlie an open and democratic 
society based on human dignity, equal
ity and freedom", which has led to what 
is, as Klaaren has observed, "practically 
a truism in today's South Africa that the 
jUdiciary should protect the fundamen
tal values expressed in the Bill of 
Rights"19, it is not the judiciary's "mo
nopoly". The "trump card" is played by 
s 2 of the Constitution which reads: 

This Constitution is the supreme law of 

the Republic; law or conduct inconsist

ent with it is invalid, and the obligations 

imposed by must be fulfilled. 

The effect of this particular section is 
that it imposes a positive duty on the state 
(government) and the organs of state20 to 
act in conformity with the precepts of the 
Constitution; for that matter, this duty is 
imposed on the individual as well. It is 
in this context that chapter 9 dealing with 
"state institutions supporting constitu
tional democracy" needs to be read and 
interpreted. One of these institutions is 
the Human Rights Commission (HRC). 
Amongst its functions are the promotion 
of respect for human rights and "a cul
ture of human rights", the promotion of 
the protection, development and attain
ment of human rights, and the monitor
ing and assessment of the observance of 
human rights in the Republic. 21 When 
exercising these functions the HRC is not 
(despite the fears articulated by an MP) 
setting up "a parallel system ofjustice in 
which it interprets the entire panoply of 
rights according to its instinct".22 On the 
contrary, the HRC is not only fulfilling 
its duties but is conforming to the pre
cepts of s 2 of the Constitution. 

A splendid exposition of this argu
ment - that the interpretation, defence and 
enforcement of the Constitution is not the 
exclusive domain of the judiciary - is 
gi ven by Lourens du Plessis in an article 
entitled "Legal academics and the open 
community of constitutional interpret
ers".23 Of course, the obvious question 
(and he indeed addresses it fIrst) is what 
is meant by an "open community"?24 He 
refers to the German academic, Peter 
Haberle's views on this question. For the 
South African situation, the crucial 
meaning must be the one that bears a re-
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lation to "open" constitutional interpre
tation, in the sense that it is a means "of 
having a say in government", thus help
ing to "establish legitimacy for a politi
cal order". 25 (What was absent from the 
South African political and legal order 
was exactly that, "legitimacy".) But, of 
what assistance is this "open community" 
to the argument that the interpretation of 
the Constitution is not the domain of the 
judiciary only? According to Du Plessis 
"an open community of constitutional 
interpreters" presupposes that language 
allows for "more than one (equally) valid 
reading of the Constitution".26 In other 
words that through their "commitment 
to critical reflection" they (the open com
munity ofconstitutional interpreters) help 
to raise "the level of problem and issue 
consciousness, critically escorting other 
functionaries of the open community in 
their interpretative endeavours". Finally, 
and most importantly, the "open commu
nity of constitutional interpreters" is 
"relatively free from the pressures of seg
mental self-interestness, often brought to 
bear upon other interpreters of the Con
stitution".27 

It needs to be emphasised that this 
"open community of constitutional in
terpreters" is not an exclusive clique but 
merely another group of players that is 
able to assist in the task at hand. Du 
Plessis emphasises the interrelations 
between the various "members" of the 
this "open community" and particularly 
between academics and the judiciary 
and the state (the legislature and the 
executive).28 The interrelationship often 
manifests itself in, what he calls, "criti
cal accompaniment - with due 'aca
demic self-restraint' in order to retain 
credibility."29 A good example of such 
"critical accompaniment" (and gleaned 
only from two law journals) is four per
spectives (three from a legal angle and 
one from a philosophical one) of Azapo 
v President of the Republic of South 
Africa 1996 (8) BCLR 1015; 1996 (4) 
SA 671 (CC). In this particular case the 
Constitutional Court held that although 
the broad amnesty provisions of the N a
tional Unity and Reconciliation Act 
(which authorise the granting of am
nesty against criminal and civil liabil
ity in respect of acts committed with > 
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a political objective in tenns of s 20(7) 
of the Act) may be found to infringe sec
tion 22 of the interim Constitution (deal
ing, with the right to access to the court), 
they are not unconstitutional because 
they were permitted by the "postamble" 
of the interim Constitution. In other 
words the "postamble" trumped section 
22.30 In all these articles a rather criti
cal note is struck which can be summa
rised in the conclusion in one of them, 
that they (the writers) have 

sought to raise the spectre of international 

justice as more than a reminder of the 

uncomfortable tendency the repressed 

has to return. It serves as an indicator of 

the possibility of a different kind of 

memory in the future - a memory less 

constrained by the compromise of the 

political settlement. 31 

Nonetheless, it is in the context of 
the Constitution that we must or need 
to "fonn" or "infonn" our perceptions 
about and insights into the duties and 
functions of courts, tribunals, commis
sions and forums. Whatever we want to 
call them, what counts in the end is that 
they "must be treated as part of the ma
chinery of justice"32 and that they, for 
their part, adhere to the precepts of the 
supreme Constitution, in the exercise of 
their "judicial" function. 
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