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The Canadian goverment, through the Canadian 
International Development Agency (CIDA), is funding a 5

year, R15 million Canada-South Africa Justice Linkage 
Project (see page 136). As this project will focus on training 
of judges, magistrates and prosecutors in South Africa, we 

thought our readers might be interested in reading about 
the organization of the judiciary in Canada. - Editor 

Georgina Pickett 

Organization of the courts 

JURISDICTION over the judicial sys
tem in Canada is divided between the 

federal government and the provincial 
and territorial governments. Under our 
Constitution, each province has jurisdic
tion over "the administration of justice" 
within its borders. This includes the 
creation and organization of the courts. 
Most provinces divide their court sys
tem into two levels:provincial courts, 
and superior courts. Judges at the pro
vincial court level are appointed by the 
provincial government. The federal gov
ernment, on the other hand, has the ex
clusive authority to appoint and pay the 
judges of the superior courts in the prov
inces. [Note: in Canada judicial officers 
in both the provincial and superior 
courts are referred to as "judges". The 
tenn "magistrate" is no longer used.] 

Provincial courts deal with most 
criminal offences and, in some prov
inces, with civil cases involving small 
amounts of money. The provincial court 
level may also include certain special
ized courts, such as youth and family 
courts. There are some 1 100 provincial 
court judges in Canada. Provincial 
courts are the frontline of the system, 
hearing about 95 % of all the criminal 
cases that enter the judicial process. For 
most citizens, their only exposure to the 
judicial system will be at this level. 

The superior courts in each province 
have two levels; a trial court and an ap-
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peal court. The trial level hears the more 
serious civil and criminal cases, which 
are beyond the jurisdiction of the provin
cial courts. The apex of the court system 
in each province is the provincial Court 
ofAppeal. The major function ofthis court 
is to hear civil and criminal appeals from 
the lower courts within the province. 

While each province is responsible 
for the organization of the court system 
within its territory, there are a number 
of courts created by the federal govern
ment which have national jurisdiction. 

The Supreme Court of Canada is the 
country's highest court, and serves as 
the final court of appeal. It hears appeals 
from decisions of the appeal courts in 
all provinces and territories, as well as 
from other specialized courts. Its judg
ments are final and binding on all the 
courts below. Nine (9) judges sit on the 
Supreme Court. Under the Supreme 
Court Act, the constitutionality of any 
federal or provincial law, the powers of 
Parliament or of the provincial legisla
tures, among other matters, may be re
ferred by the Government of the 
Supreme Court for consideration. 

In addition to the Supreme Court, there 
are a number ofspecialized, federally cre
ated, courts: the Federal Court ofCanada, 
which settles claims by or against the fed
eral government, and reviews decisions 
of federally appointed administrative tri
bunals; the Tax Court of Canada, which 
has specialized jurisdiction regarding tax 
and revenue matters; and the Court Mar
tial Appeal Court, which hears appeals 
from military courts martial. In addition, 

there are many administrative boards and 
tribunals, which deal with issues outside 
fonnal trial procedures. 

There are 979 federally appointed 
judges (provincial superior courts and 
federal courts) across the country. 

The judiciary 
In Canada, judges are appointed by the 
Executive. This is in contrast to elec
tion of judges (such as is the case for 
some judicial offices in the United 
States) and to the establishement of a 
career judiciary, as is the case in much 
of continental Europe. 

The appointment ofjudges in Canada 
is governed by ac1early stated policy, and 
in some jurisdictions, is set out in legis
lation. What follows is a description of 
the selection process for federal judges; 
however, the provincial process is simi
lar in many respects. Appointments to 
the Supreme Court of Canada are not 
subject to the policy described below. 

Expression of interest 
Anyone who wishes to be considered for 
appointment as a judge must apply to the 
Judicial Appointments Secretariat of the 
Office of the Commissioner for Federal 
Judicial Affairs. In addition to candidates 
themselves, any interested persons or or
ganizations can submit the names of per
sons they consider qualified for judicial 
office, and the nominees are then invited 
to apply. 

Upon receiving an expression of in
terest or a nomination, the Commissioner 
requests completion of a personal > 
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history form, which provides the basic 
data for the subsequent assessment of the 
candidate by the appropriate provincial 
or territorial advisory committee. The 
Judges Act requires that all nominees 
must have been a member of a provin
cial Law Society for at least ten years. * 

Advisory Committees 
Advisory Committees have been created 
in each province and territory for the pur
pose of assessing the qualifications of 
applicants for judicial office, and making 
recommendations to the Minister of Jus
tice. The Advisory Committees constitute 
the heart of the appointments system. 

Each Committee consists of seven 
members: 
• 	 A representative of the provincial 

law society (the governing body of 
the legal profession); 

• 	 A representative of the provincial 
branch of the Canadian Bar Asso
ciation (the lawyers' voluntary, pro
fessional organization); 

• 	 A superior court judge nominated 
by the Chief Justice of the province; 

• 	 A representative of the provincial 
Attorney General; 

• 	 Three representatives named by the 
federal Minister ofJustice. At least two 
of these representatives must be other 
than practising lawyers, and capable 
of representing the public interest. 

All Committee proceedings and consul
tations take place on a confidential basis. 

Advisory Committee members are 
provided with criteria concerning the 
characteristics required of a good judge. 
The criteria include: 
• 	 proficiency in the law; 
• 	 a well-rounded legal "expertise; 
• 	 maturity and objectivity in judge

ment; 
• 	 an appreciation of social issues aris

ing in litigation; 
• 	 a capacity to exercise the role con

ferred upon the judiciary by the 
Charter of Rights and Freedoms; 

• 	 the ideal of public service. 

Committees are also encouraged to respect 
diversity and to give due consideration to 
all legal expertise, including experience 
outside mainstream legal practice. 

Advisory Committees are asked to 
identify candidates to the Minister ofjus
tice as "highly recommended", "recom
mended" and "unable to recommend". 
Each Committee is also asked to give the 
Minister a full and frank precis of the 
candidate's qualities that lead to the as
sessment. The Minister may seek further 
information on any candidate. Where ad
vice received from other sources appears 
to be at variance with the recommenda
tion of a Committee, the Minister may 
ask the Committee concerned for a reas
sessment. Ultimate responsibility and ac
countability for appointments rests with 
the Minister ofJustice, who recommends 
judicial appointments to the Cabinet, 
which in turn advises the Governor Gen
eral, who makes the appointment. 

Terms and Conditions of 
Judicial Appointment 
Federally appointed judges are guaran
teed security of tenure by the Constitu
tion or by legislative provisions. They 
hold office until age 75 unless they re
tire, voluntarily resign, are removed 
from office, or die prior to attaining that 
age. Provincially appointed judges also 
remain in office until attaining retire
ment age, although that age varies 
slightly from province to province. 

The Constitution recognizes the prin
ciple of the independence of the judici
ary by imposing on Parliament, and not 
upon the Executive, the duty to fIx and 
provide the salaries, allowances and pen
sions of federally appointed judges. As a 
consequence, judicial salary levels for all 
federally appointed judges are prescribed 
in the Judges' Act. Salaries are normally 
adjusted annually to reflect inflation. 

The adequacy ofjudges' salaries, pen
sions and benefIts is reviewed every three 
years by an independent commission ap
pointed by the federal Minister of Jus

tice. This commission is required to sub
mit a report to the Minister with the rec
ommendations it considers appropriate, 
and the Minister must table the commis
sion's report in Parliament. Several prov
inces have adopted similar systems of 
determining judicial remuneration. 

Independence of the 
judiciary 
The many problems arising when judges 
were too closely associated with the cur
rent political leaders were identifIed in 
Britain during the 17th century as a result 
of flagrant violations by the Stuart Kings. 
At the time, it was common for judges to 
be ousted with any political changes, or 
when politicians viewed the judges' rul
ings as incorrect, creating substantial pres
sure on judges to make decisions according 
to what those leaders wished the results to 
be, rather than according to the judges' 
interpretation of the law. Finally, in 1701, 
the Act of Settlement secured the inde
pendence of the judiciary. Tenure was 
granted to judges during good behaviour, 
salaries were set by law rather than by royal 
decree, and the judges could only be re
moved by the address of both houses of 
Parliament. These concepts eventually be
came part of the Canadian law through 
the Constitution Act 1867. 

The independence of the judiciary 
has two aspects: the autonomy of the 
courts from the Executive and the Leg
islature, and the immunity of judges 
from law suits arising from their judi
cial responsibilities. 

Independence 
The public benefits from the independ
ence of the judiciary because it enables 
judges to act "without fear or favour". 
Judicial independence ensures and pro
vides for a special integrity on the part 
of the judiciary as an institution in soci
ety, and allows judges to act impartially 
and objectively. This security is espe
cially necessary in respect of those cases 
in which government is either directly 
or indirectly concerned. 

*Canada has a fused legal profession, and does not distinguish between attorneys and advocates. Immunity 
In order to be a member of a provincial Bar, one must complete an LLB degree (or, in the province Judges acting judicially are guaranteed 
of Quebec, which has a mixed civil and common law system, an LLL), and then meet the require immunity from law suits. It is a well
ments for articling and Bar Admission studies which are mandated by each of the provinces. established common law doctrine that 
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judges must not be subjected to civil ac
tions for acts which they do and words 
which they speak in the course of their 
duties. They are also immune from any 
criminal law suit arising from exercis
ing their judicial functions. However, ju
dicial misconduct would still be subject 
to the disciplinary process, and deliber
ately exceeding one's jurisdiction would 
expose the judge to potential civil and 
possibly criminal liability. 

Judicial accountability 
Judges are expected to behave in accord
ance with certain standards both in and 
out ofcourt. Their responsibilities include 
not only the fair and just application of 
the law but the maintenanceof the high 
reputation of the judiciary itself. Once ap
pointed, judges are expected to behave 
so that no criticism attaches to their of
fice. Improper conduct is not limited to 
that which is illegal. A judge who be
haves so as to impair public confidence 
in hislher judgment would be unable to 
function as a judge even though the con
duct did not amount to a breach of law. 

Judges must be, and be seen to be, 
impartial and objective. They may be dis
qualified from hearing a case whenever: 
• 	 they have a financial interest in the 

outcome of the litigation; 
• 	 they have a family relationship or a 

close friendship with a litigant or a 
witness; 

• 	 they have expressed views reflect
ing bias regarding a litigant or the 
matter to be litigated; 

• 	 they have a previous professional 
connection with the litigation or a 
litigant. 

It is generally accepted that a judge can 
continue to hear the case if he or she 
discloses the conflict to the parties and 
they consent. 

While judges enjoy an exceptional 
degree ofprofessional protection, it does 
not follow that they are unaccountable 
for their conduct. The bodies which deal 
with complaints against judges are the 
Judicial Councils. 

At the federal level is the Canadian 
Judicial Council, chaired by the Chief Jus
tice of the Supreme Court ofCanada, and 
consisting of 36 chief and associate chief 
justices from across the country. What fol-
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lows is a description of the federal proc
ess, although almost all provinces and ter
ritories employ a similar judicial council 
in the province's discipline process. 

The Judicial Council may investigate 
any complaint or allegation in respect 
of a federally appointed judge, although, 
as described below, not all complaints 
result in an inquiry. However, the Coun
cil must commence an inquiry when the 
Minister of Justice of Canada or the at
torney general of a province requests it 
to determine if such a judge should be 
removed from office. 

The chair (or one of the two vice
chairs) of the Judicial Conduct Commit
tee reviews all complaints and, with or 
without receiving comments from the 
judge in question, depending on the 
nature of the complaint, may close the 
file with an appropriate explanation to 
the complainant. The vast majority of 
complaints are dealt with by the chair 
of the Judicial Conduct Committee on 
hislher own authority. 

In files which are not closed at this 
stage, the chair refers the matter to a panel 
made up of up to five members of the 
committee. The function of the panel is 
to determine whether or not a formal in
vestigation may be warranted. If the con
duct may be serious enough to warrant 
removal from office, the panel will make 
a recommendation to the council that a 
formal investigation be undertaken. 

Only the full council can order a for
mal investigation of a complaint. Such 
investigation is conducted by an Inquiry 
Committee. The committee conducting 
the inquiry has the power to summon 
witnesses, and to compel them to give 
evidence and produce documents. The 
judge who is the subject of the inquiry 
must be advised of the inquiry, and has 
the right to be heard, to cross-examine 
witnesses, and to produce evidence on his/ 
her own behalf. The Inquiry Committee 
reports its conclusions to the council. 

Where the council makes a finding 
of misconduct, it may recommend to the 
federal Minister of Justice that the judge 
be removed from office. There are four 
grounds on which a recommendation for 
removal can be based. They are that a 
judge has become incapacitated or disa
bled by reason of: 

• 	 age or infirmity; 
• 	 misconduct; 
• 	 having failed in the due execution 

of office; or 
• 	 having been placed, by conduct or 

otherwise, in a position incompat
ible with the due execution of office. 

Only the full council has the power to rec
ommend to the Minister of Justice of 
Canada that a judge be removed from of
fice. Removal of superior court judges is 
carried out by the Governor General of 
Canada on address of the Senate and House 
of Commons. To date, no superior court 
judge has been removed in this fashion. 

Judicial education 
In Canada, there has been growing rec
ognition and acceptance among the gen
eral public, the broader legal community, 
and among judges themselves, that con
tinuing professional education is essen
tial in order to develop and maintain 
excellence in jUdging. 

Historically, a number of organiza
tions such as the Canadian Institute for 
the Administration of Justice, the Ca
nadian Association of Provincial Court 
Judges, law societies and law schools 
have offered programmes for members 
of the legal community generally, and 
specifically for newly appointed judges 
and those who had served on the Bench 
for some time. However, delivery of 
these programmes was on an ad hoc 
basis, programmes were not necessarily 
available to all judges across the coun
try, and there were significant omissions 
in the subject areas chosen. 

Following several in-depth studies of 
judicial education, the National Judicial 
Institute (Nn) was established in 1988, 
with a mandate "to foster a high stand
ard of judicial performance through pro
grams that stimulate continuing profes
sional and personal growth; to engender 
a high level of social awareness, ethical 
sensitivity and pride ofexcellence, within 
an independent judiciary; thereby im
proving the administration of justice". 
Other organizations continue to provide 
judicial education programmes, but the 
institute has taken the lead in formulat
ing a sound education policy, and as
sisting all involved to coordinate their 
efforts so that judicial education is > 
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more comprehensive, more coherent and 
most cost effective. 

The institute is a non-profit organiza
tion, with core funding provided jointly 
by the provincial and federal governments. 
It is governed by a board of directors, 
chaired by the Chief Justice of Canada. 
Of the seven members of the board, six 
are judges, and one is a dean of a law 
school. The Nn is administered by a full
time executive director and a part-time 
associate director, both of whom are 
judges. This structure helps to ensure that 
judicial education is developed and con
trolled by judges, for judges, thus foster
ing and protecting judicial independence. 

The institute is extensively involved 
in design, development and delivery of 
programmes which reflect the three ma
jor areas of judicial education: training 
in substantive and procedural law; skills 
training, and social context education 
(programmes dealing with the social set
ting in which judicial decision-making 
occurs). Over the past several years, the 
institute has offered courses on topics as 

varied as Civil Law; Family and Sexual 
Violence; Bankruptcy and Insolvency 
Law; Early Orientation for New Judges; 
Criminal Law, Procedure and Evidence; 
Statutory Interpretation; Scientific Evi
dence and Expert Testimony, Family 
Law; Settlement Skills for Effective Case 
Management; and the Art of Communi
cation. Computer courses are offered on 
a court by court basis, so as to take into 
account the variety ofequipment and soft
ware in use across the country. The insti
tute also distributes information kits to 
newly appointed judges across Canada 
to assist them with the transition from 
the Bar to the Bench, and assists local 
courts and cooperating agencies in the 
development of their own programmes. 

Courses range from one day's duration, 
to a two-week intensive study programme 
dealing with the Criminal Law. The for
mats include lectures, panel discussions, 
workshops and small group discussions. 

There are no full-time faculty at the 
institute. Instead the instructors are in
vited on a course-by-course basis, based 

on their subject matter expertise and 
teaching ability. In recent years, roughly 
54% of the instructors were judges, 
while 46% were drawn from legal 
academia, members of the practising 
bar, or experts from other disciplines. 

Attendance at judicial education pro
grammes is entirely voluntary, in keep
ing with the principles of judicial 
independence. However, as it has become 
apparent how judicial education can as
sist judges in their work, the response to 
Nn offerings has been excellent. Over 
90% ofall newly appointed judges choose 
to attend the Early Orientation Pro
grammes, and many others are oversub
scribed. A recent survey of judges 
concluded that, in addition to orientation 
programmes on appointment, all judges 
should spend at least ten court days per 
year attending judicial education pro
grammes, addressing a balance ofsubstan
tive law, skills training and training in 
current social issues. Several jurisdictions 
are now considering adoption of such a 
standard for judicial education. W 

The Canada-South Africa Justice Linkage Project 

TH E Canadian govemment, through the Canadian Intemational De 

velopment Agenvy (CIDA) is assisting South Africa with its Re

construction and Development Plan by providing assistance in a number 

of areas. The Canada-South Africa Justice Linkage Project ('the Projecf') 

is one element of the "Govemance" programme, which is aimed at re

structuring and strengthening government and public sector institutions. 

CIDA has contracted for the Canadaian Department of Justice to be the 

executing agency for the Project. Canada will fund the Project to a maxi

mum of Cnd$4,900,000 (roughly R15 million) over five years. 

The Minister of Justice for South Africa has requested that the 

Project focus on training of judges, magistrates and prosecutors, in 

order to improve their overall skill and knowledge, to entrench human 

rights sensitivity and to improve the administration and management 

of the courts. In addition, the Project will contribute to long-term insti

tutional development and capacity building for judicial education in 

South Africa. 

Overall policy direction will come from the Minister of Justice for 

South Africa, working with a South African Advisory Committee. The 

members of the South African Advisory Committee are: 

Or AM Omar MP, Minister of Justice, Judge lan Farlam, High Court of 

South Africa, Cape Town, Ms Valrie Gqiba, Chief Magistrate, 

Mdantsane, Professor Bongani Majola, National Director, Legal Re

sources Centre, Justice Yvonne Mokgoro, Constitutional Court, Pro

fessor Christina Murray, University of Cape Town, Mr T J Raulinga, 

Chief Magistrate, Bloemfontein, Advocate L Roberts SC, Attorney

General, Grahamstown, Mr FJ Stassen, Chief Magistrate, Johannes

burg, MC van Riet, Chief Director, Justice College. 

A Canadian Advisory Committee, also composed of senior mem

bers of the judiciary, legal educators and members of the legal commu

nity at large, will advise on how Canada and Canadians can best respond 

to the needs and priorities identified by South Africa. 

The Project will be jointly administered by two project managers, one 

from Canada and one from South Africa. The Canadian project man

ager is Ms Georgina Pickett, a lawyer with the Canadian Department of 

Justice. Ms Pickett received her LLB at the University of Ottowa, and 

following a clerkship at the Ontario Court of Appeal, earned her LLM at 

Yale University. In her practice she specializes in health and medical law, 

and taught these subjects as a sessional lecturer at the University of 

Ottowa Law School and the Carleton University Department of Law. Im

mediately prior to relocating to Pretoria to take up her new duties, Ms 

Pickett was Director of Continuing Legal Education at the Canadian Bar 

Association. 

Appointment of the South African project manager has not yet been 

confirmed. Pending the appointment, the responsibilities will be car

ried out by Ms Cecille van Riet, Chief Director, Justice College. 

The Project was officially launched on 8 August 1997 with the first 

meeting of the South African Advisory Committee. That group is now 

working to identify training needs and set priorities for the Project. 

The Project Office is located at Justice College in Pretoria. Further 

information on the Project can be obtained from Ms Pickett, or Ms Van 

Riet,at: 

Canada-South Africa Justice Linkage Project, Private Bag X659, 

Pretoria, 0001 . 

(012) 326-8805 (tel); (012) 326-4288 (fax) 
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