
FORUM 


The training of magistrates 

Cecille van Riet 

Chief director 
Justice College 

The origin of formal training of prospective magistrates can 
be traced back to the early 1930's when two experienced 

magistrates in the Johannesburg magistrate's court gave 
guidance to junior officials in the law of criminal procedure 

and the law of evidence, for half an hour per day. 

Cecille van Riet 

l:JOR many years the only qualifica
r tion required of a person to become 
a South African magistrate was that he 
had to be "a fit and proper person". A 
minimum legal qualification for a mag
istrate, namely the Public Service Law 
Examination, or equivalent examina
tion, was only introduced country-wide 
in 1917. The examination was con
ducted by a statutory body which was 
later known as the Joint Committee for 
Professional Examinations. At the in
sistence of the Department of Justice the 
University of South Africa, in 1951, in
stituted the Public Service Law Exami
nation as minimum legal qualification 
for appointment as magistrate. (In later 
years this academic qualification was 
also introduced at other universities and 
aspirant magistrates further acquired the 
additional option of obtaining either the 
Dipl fur or B fur.) 

Establishment of Justice 
College 
Justice College (until 1986 still known 
as Justice Training) was established on 
1 September 1955 and from that date 
all formal academic and functional le
gal training afforded by the Department 

. of Justice to officials in its employ, in
cluding magistrates, gradually gravi
tated towards Pretoria. On 1 August 
1959 Mr JC Ferreira SC was appointed 
Chief of Justice College. Under his in-
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spired leadership both functional and 
academic training of all Justice officials, 
including magistrates, went from 
strength to strength. One of the high
lights of his career in so far as magis
trates' training was concerned, was the 
introduction of a course for aspirant re
gional magistrates. The first course of 
this nature was presented in 1967.When 
Mr Ferreira retired in 1979, high level 
training of criminal court magistrates 
had already become a permanent and 
most important part of the training pro
gramme of the College. 

Civil and criminal courts 
These courses were primarily aimed at 
the needs of criminal court magistrates 
and the administration of civil justice 
received very little, if any, attention. 
However, after Dr NJ van der Merwe 
SC had been appointed Chief of Justice 
College in 1979, a significant change 
was brought about in this regard. For 
obvious reasons the training of magis
trates came under scrutiny. Eventually 
four senior practising civil court magis
trates, three advocates and three attor
neys from Johannesburg and Pretoria 
assisted Justice College lecturers in this 
effort which will go down in the annals 
of the College as an example of co-op
eration between members of the various 
legal professions in pursuance of the 
upliftment of standards in a particular 
sphere of the administration of Justice. 
The pilot course which was presented 
in 1981 was attended by 25 civil magis
trates. At present the component within 
the Private Law Training Directorate at 
Justice College responsible for the train
ing of civil court magistrates comprises 

seven former civil court magistrates, 
advocates, attorneys and academics of 
many years standing and their services 
are also in demand beyond the confines 
of functional judicial training of civil 
court magistrates. 

The training of criminal court mag
istrates at Justice College is at present 
the responsibility of the Directorate of 
Public Law Training which is, inter alia, 
also actively involved in the training of 
public prosecutors and in the presenta
tion of courses on an advanced level for 
various other officials concerned with 
the administration of criminal justice, 
such as state advocates, experienced 
public prosecutors, investigating offic
ers and other officials responsible for the 
prosecution of serious crimes. 

The training of magistrates at Justice 
College is at present to some extent indi
rectly dictated by legislation. In terms of 
reg 3( 1 )(f)(i) of the regulations published 
in GN R 361 of 11 March 1994 under s 
16 of the Magistrates Act 90 of 1993, no 
person shall be appointed as a magistrate 
unless he or she has, inter alia, "success
fully completed an applicable course (the 
duration, content and extent of which 
shall be specified by the Chief of the Jus
tice College after consultation with the 
(Magistrates) Commission to the satis
faction of the Chief of the Justice Col
lege or a person designated by him"). The 
course presented at Justice College for 
aspirant magistrates has been specified 
in terms of the said regulation as an "ap
plicable course" .The course is of eight 
weeks' duration, ofwhich four weeks are 
devoted to civil court training and four 
weeks to criminal court training. The vast 
majority of candidates will as a rule > 
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already have attended a prosecutors' course 
at Justice College and have acted as public 
prosecutors in court for some time. 

The criminal court part of the course 
comprises classroom tuition and practi
cal training. The former entails lectures 
on topics such as the responsibilities, 
task and qualities of a magistrate and 
his or her relationship with officers of 
the court, the accused, witnesses and 
members of the public; capita selecta 
from criminal law, law of evidence and 
criminal procedure, and sentencing. The 
practical part of the course is, inter alia, 
presented by way of mock trials during 
which an attempt is made to cover as 
many as possible situations that may 
present themselves in a criminal court. 

The civil court part of the course is of 
an introductory nature. It is aimed at 
equipping a newly-appointed magistrate 
with the basic knowledge and skills to 
preside in a civil court and to deal effec
tively with the general problems which 
he or she may be faced with as presiding 
officer in a civil court. The structure of 
the syllabus is premised on the assump
tion that persons who attend this course 
have a limited knowledge of private law 
disputes. Civil procedure and the law of 
evidence are therefore emphasised to a 
greater extent than substantive law. Cer
tain quasi-judicial and administrative 
topics which are of importance to every 
magistrate also receive attention. The 
presentation of the course takes place by 
way of lectures supplemented by discus
sions and workshops. Moot courts and 
audio-visual aids are also used. 

It is important to note that the success
ful completion of a course at Justice Col
lege is but a single, albeit an important, 
part of an aspirant magistrate's training 
programme. The programme can only be 
continued with if the candidate has suc
cessfully completed the course, but there
after he or she must, in terms of reg 
3( 1 )(f)(ii) ofthe said regulations, for a sub
stantive period of six months, to the satis
faction of the Magistrates Commission, 
qccupy the office of a judicial officer in 
respect of which he or she is a candidate 
in an acting or temporary capacity. In this 
capacity the candidate is evaluated, but the 
period of six months obviously serves as a 
period of in-service training as well. 

Advanced courses 
In addition to the course for aspirant 
magistrates Justice College also presents 
various other courses for existing mag
istrates. So-called ordinary courses, at 
least one for criminal court magistrates 
and one for civil court magistrates are 
presented annually. Both courses serve 
as memory refreshers, but at these 
courses particular attention is also paid 
to recent legal developments and quasi
judicial issues which are of particular 
importance to the presiding officers at
tending the respective courses. The or
dinary courses for civil court magistrates 
and for criminal court magistrates are 
of five weeks' and of four weeks' dura
tion, respectively. An advanced civil 
court course is presented for magistrates 
who have already acquired a good deal 
of experience as presiding officers in the 
civil court. This course mainly com
prises group discussions concerning spe
cific substantive law problems as well 
as capita selecta from the law of evi
dence and civil procedure. This is a four 
weeks' course. 

Before the suitability of candidates 
aspiring for appointment as regional 
magistrates is determined in terms of s 
9bis of the Magistrates' Courts Act 32 of 
1944, such candidates are required to at
tend a four weeks' course for aspirant 
regional magistrates at Justice College. 
During this course attention is given to 
the same subject matter as during the 
ordinary course for criminal court mag
istrates except that quasi judicial matters 
are not dealt with. Since course attend
ants are generally more experienced, not 
all subjects receive the same attention as 
during the ordinary course. However, 
certain other matters, especially those that 
are of particular importance to regional 
magistrates, are dealt with in more de
tail and on an advanced level. 

In view of the provisions of the pro
posed new s 2 of the Magistrates' Court 
Act contained in s 2 of the Magistrates' 
Court Amendment Act 120 of 1993 and 
in anticipation of the establishment of a 
"civil court for any civil division" and 
"a family court for any family division", 
provided for in the proposed new s 20 
and (k), respectively, a training pro
gramme for senior civil magistrates has 

been developed and a number of semi
nars for aspirantfamily magistrates have 
indeed been presented since 1994. How
ever, there was some uncertainty as to 
whether the said proposed new section 
would be put into operation and the 
training of senior civil magistrates and 
family magistrates was stopped. 

As an interim measure the existing 
Divorce Courts for Blacks will be de
racialised and given exclusive jurisdic
tion in divorce matters and training will 
commence once legislation has been 
passed. 

Fundamental rights 
Virtually every training programme pre
sented at Justice College, contains a fun
damental rights component developed by 
the College's Institute for Fundamental 
Rights. This training obviously varies 
according to the needs of the target groups 
concerned, but the following general 
themes form part of the syllabus for mag
istrates: the principle of constitutional 
sovereignty, with reference to the relevant 
provisions of the Constitution of the Re
public of South Africa 108 of 1996; the 
evolvement of the concept of human 
rights; s 39 of the Constitution on inter
pretation with emphasis on international 
human rights arrangements and foreign 
case law; the structure of and the proce
dure in connection with a constitutional 
dispute involving fundamental rights, the 
ambit of the Constitution with reference 
to s 8; the locus standi dispensation pro
vided for in s 38 of the Constitution; the 
jurisprudence pertaining to the two phase 
approach and specifically the application 
of the limitation clause; the various rights 
entrenched in the bill of rights; certain 
topics which are of particular significance 
to presiding officers in the criminal court, 
such as the right to silence and the pre
sumption of innocence; the right to be 
released from detention and bail; access 
to statements by accused; the right to le
gal representation; analyses of current 
constitutional jurisprudence. 

A fairly recent development at Jus
tice College with regard to the training 
of magistrates has been the introduction 
of short five-day courses which are pre
sented on a decentralised basis and dur
ing which a small number of specific 

CONSULTUS, NOVEMBER 1997 138 



topics of practical importance are dealt 
with. The first courses of this nature 
were held towards the end of 1996. Dur
ing these courses the impact of certain 
provisions of the Constitution on the 
administration of justice in the lower 
courts was, inter alia, focussed upon. For 
various reasons these courses have 
proved to be so popular that the further 
development of this method of training 
merits further exploration. 

In terms of the National Crime Pre
vention Strategy, Justice College is pre
senting special training seminars for 
magistrates focussing on issues pertain
ing to criminal justice such as funda
mental rights and crime, bail, etc. 

The way forward 
At the beginning of May 1997, Mrs 
Cecille van Riet was appointed as Chief 
Director, Justice College and the task of 
driving and managing the process of 
rationalisation and, transformation at 
Justice College in line with the Depart
ment's Vision and Mission as set out in 
the Justice Vision 2000 document has 
fallen on her shoulders. A well-quali
fied judiciary is identified as being a 
high priority in terms of that document 
and this is in line with the Canada-South 
Africa Linkage Project which will be 
based at Justice College. * 

Any discussion of judicial- and judi
cially training must be informed by the 
goals set out in the Department of Jus
tice's Vision and Mission Document, 
Justice Vision 2000. According to Jus
tice Vision 2000, "the strategic vision 
of the Department in regard to training 
has four pillars namely, skills develop
ment, engendering a culture of public 
service, personal development and the 
achievement of personnel complement 
that reflects the demography of the 
South African community as a whole." 

In order to achieve these four pillars, 
Justice Vision 2000 identifies six goals: 
1 A competent, representative and hu

*This project will provide assistance from 

Canada in the training of South African 

magistrates and judges and is dealt with in 

more detail in the contribution on the Ca

nadian Judicial System - see pJ33 of this 

issue. - Editor 

NOVEMBER 1997, CONSULTUS 

man rights-driven judiciary. 
2 Management that is representative, 

competent and equipped with lead
ership and change management 
skills. 

3 Legal and semi-legal professionals 
who are well trained, representative, 
human rights- driven and people
friendly. 

4 Well-trained, people-friendly and rep

resentative auxiliary personnel. 


5 A representative network of compe

tent trainers. 

6 Community outreach to facilitate 
meaningful public participation. 

The Document continues by setting out 
the following strategies for the attain
ment of these goals (I concentrate here 
only on goals 1, 3, 4 and 5 as these fall 
within the brief): 
1 A competent, representative and 

human rights-driven judiciary 
Included herein are the following: 

• 	 Establishment of a structure to co
ordinate professional development. 

• 	 Facilitating the development of a pro
fessional development programme 
for magistrates and judges, in con
sultation with the Judicial Services 
Commission and Magistrates Com
mission, covering topics such as, con
stitutional implications for all areas 
of the law (e g bail, search and sei
zure, class action, ect), human rights, 
equality and discrimination under the 
new Constitution, and case manage
ment. (The professional development 
programme would also facilitate the 
long-term objective of judicializing 
the magistracy and broadening op
portunities for magistrates to ascend 
to the higher courts.) 

• 	 Audit of the Justice College, the De
partment's judicial and training in
stitute, to assess the possibility for 
conversion into a national judicial 
training institute and prospects for 
decentralisation of training. 

3 	 Legal and semi-legal professionals 
who are well trained, representa
tive, human rights-driven and peo
ple-friendly 
Included herein are the following: 

• 	 Development of professional devel
opment programmes for each pro
fessional group covering induction, 
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continuing and advanced education. 
• 	 The purpose of training will be to ori

ent new recruits, improve productiv
ity and public orientation and to 
ensure personal development and ca
reer pathing. Programmes can include 
functional training, legal training, la
bour relations and conflict resolution 
skills, nondiscrimination, cultural and 
gender diversity, and human rights 
and public-friendly behaviour. 

4 	 Well-trained, people-friendly and 
representative auxiliary personnel 
Included herein are the following: 

• 	 Orientation programmes. 
• 	 Training programmes to improve 

skills, public service orientation and 
career pathing. 

• 	 Personal development to remove 
glass ceilings and facilitate diversi
fication of skills. 

• 	 Interpersonal skills training covering 
labour relations, cultural and gender 
diversity and conflict resolution. 

• 	 Human rights and equality or non
discrimination. 

5 A representative network of com
petent trainers 
Included herein are the following: 

• 	 Conducting an assessment ofrelevant 
training initiatives and institutions 
inside and outside the Department. 

• 	 Initiating programmes to train exist
ing and prospective trainers, includ
ing academic staff. 

• 	 Co-operation with the international 
community and local training insti
tutions around training in general and 
training of trainers in particular. 

• 	 Expose all trainers to training in hu
man rights, cultural, gender diver
sity and non-discrimination. 

• 	 Ensure that training teams are bal
anced in terms of race and gender. 

Judicial careers 
The strategy set out in goal 1 has been 
enunciated on numerous occasions by the 
Minister of Justice as part of his long
term vision for an integrated judiciary for 
the country, spanning all the courts from 
inferior court level to the highest court. 
Justice College recognises that this goal 
can only be attained by developing a uni
fied training strategy in order to prepare 
judicial officers and prospective > 
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judicial officers for a career that may start 
in the lower courts but could well culmi
nate in an appointment to the Supreme 
Court of Appeal or Constitutional Court. 
At present, it must be recognised that 
while there are judicial officers in the 
magistrates' - or regional court - who are 
competent to preside in the superior 
courts, the tide of public opinion would 
be overwhelmingly against such appoint
ments. There are historical reasons for 
this which need to be overcome by train
ing, development and radical, overt im
provement in the quality of justice 
dispensed by the lower courts. 

Until now, the main focus of discus
sion regarding training and improve
ments in the administration of justice 
has, quite rightly, focussed on criminal 
justice. There has, however, been an in
creasing realisation that problems of 
access to justice and the need for swift 
adjudication of disputes is not confined 
to the criminal courts. It is increasingly 
recognised that there is a profound mis
trust of all courts and of the established 
judicial system as a method for resolv
ing disputes. This is, incidentally, a 
world-wide phenomenon. The explosive 
growth in methods of and forums for 
alternative dispute resolution is telling 
proof of this fact. Consequently Justice 
College has embarked on a programme 
of "fast-track" training, as a short-term 
measure, to improve the quality of judi

'n Nuwe Visie1 

cial officers in the civil magistrates' 
courts. In addition to formal training at 
Justice College, the programme entails 
inexperienced magistrates being allo
cated to experienced mentors and hav
ing access to the experts at the College. 

Case flow management 
In addition to this programme, the Col
lege has embarked on a study ofcase flow 
management in other jurisdictions, with 
a view to proposing a case management 
system in the RepUblic. Our present 
accusatorial system is unsuited and in
imical to judicial intervention in the 
course of a case, so as to speed matters 
up by, for example, forcing the parties to 
limit the issues, the number of witnesses 
to be called and the length of the trial. 
The system also does not lend itself to 
mediation or conciliation. Justice College 
is therefore considering proposals, as a 
matter of some urgency, relating to a sys
tem of case management which would 
be appropriate for civil courts of alllev
els. Of course, this will be a mammoth 
task and the College would not presume 
to make any final proposals without ex
tensive consultations with all interested 
parties. 

Under goals 3 and 4, Justice College 
envisages training groups who would 
not otherwise qualify as professional, as 
para-Iegals. Included here would be 
groups such as clerks of the court and 
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Pieter du Rand 
Departement van Justisie 

'n Gees van vernuwing 

DIE Departerment van Justisie het 
die afgelope drie jaar deur 'n baie 

moeilike fase gegaan. Nie alleen was 
daar geweldige druk van die publiek se 
kal!t af oor die hoe misdaadsyfer in die 
land nie, maar die Departement het ook 
as gevolg van die transformasie- en 
rasionaliseringsprogram wat intern 
plaasgevind het, druk ondervind. 
Laasgenoende proses wat, onder andere, 

die integrasie van al elf die voormalige 
Departemente van Justisie in een 
Nasionale Departement behels het, is 
nou grootliks suksesvol afgehandel. Die 
oorgangsfase het egter nie oornag 
geskied nie en het ook sy kwota logis
tiese probleme opgelewer. Sommige 
hoogtepunte in die vernuwingsproses 
wat uitgelig kan word, is die volgende: 
• 	 Die aanstelling van 'n nu we top

bestuur het 'n nuwe era in die 

maintenance clerks, who would, as"part 
of the user-friendly interface with the 
public, offer certain basic legal services 
and advice to members of the public. Ex
amples of such services would include 
assistance with the drawing of pleadings 
(Justice College has already trained a 
group of clerks of the family courts in 
this regard), as well as advice as to pos
sible steps to take to prosecute or de
fend a maintenance claim. It must be 
stressed that such services would not be 
set up in competition with the organ
ized legal professions, but as an adjunct 
to them to reach persons who would oth
erwise neither be able to afford legal rep
resentation nor qualify for legal aid. 

Conclusion 
At the dawn of the new millennium, 
training of all concerned with the ad
ministration of justice, has become vi
tal. Fortunately as can be seen from the 
above, measures have been put in place 
while further steps are also envisaged, 
to deal with this in a structured and ef
ficient manner. Justice College has 
proven that it is willing to take up the 
challenges in this regard and the above
mentioned examples of innovative and 
customer-orientated pro-active steps that 
have been taken regarding continued 
legal education is illustrative hereof. It 
is clear, however, that the work in this 
regard has only just begun. W 

Departement se bestaan ingelui. 
• 	 Die interne rasionalisasieproses is 

bykans voltooid, maar daar is reeds 
ten opsigte van verskeie doelwitte 
mylpale bereik, waaronder nie net 
'n meer verteenwoordigende perso
neelsamestelling nie, maar ook 'n 
beter demografiese verspreiding van 
personeel. 

• 	 Die bestuurskader van die Nasionale 
Hoofkantoor in Prctoria en die 
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