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by Spectator 

Australian declaration of 
principles 

THE eight Chief Justices of Austral
ia's states and territories have re

leased a Declaration of Principles on ju
dicial independence. 

The Chief Justices believe it is ap
propriate, in the interests of safeguard
ing independence, to state certain 
principles relating to judicial appoint
ments. The declaration deals with se
curity of tenure of judges, the 
appropriateness of the use of retired and 
acting judges, and the importance of 
the principle that judges should not be 
dependent on executive government for 
the continuance of the right to exercise 
judicial office. 

The Chief Justices regard the inde
pendence of the judiciary as existing 
to serve the pUblic. 

The Declaration of Principles takes 
into account what is known as the 
Beijing Statement of the Principles of 
the Judiciary in the LAWASIA Region 
(The Beijing Principles). 

The Chief Justices emphasise that 
neither the timing of the Declaration 
nor its contents relate to any particular 
event within their jurisdictions. 

Balance Official Journal of the Law 
Society of the North Western Territory, 
April 1997. 

Peter Goldsmith QC 
Peter Goldsmith QC, a former chair
man of the Bar of England and Wales 
has recently been admitted as a full 
member of the French Bar. While not 
being the first English barrister to be
come a member of the French Bar, Mr 
Goldsmith is the first to be invited. 

peter Goldsmith played a leading 
role in assisting with the establishment 
of the advocacy training programme in 
South Africa. (See 1996 Consultus 55.) 

Gazette 10 February 1997. 

Conditional fees 
The number of conditional fee cases be
ing carried out by solicitors in England 
and Wales has risen by as much as 50% 
in the last six months, according to a 
report in the Gazette of 26 March 1997. 
The turnover of cases insured, which 
was running at around 1000 cases a 
month in August 1996 has now risen to 
between 1300 and 1500. 

The Himmel effect 
It has been nine years since a suburban 
Chicago lawyer was suspended for fail
ing to report the misdeeds of another 
member of the Bar. But the impact of 
that censure is still being felt, especially 
in Illinois. 

The ruling is known aln re Himmel, 
533 N.E. 2d 790 (1988). Since it was 
issued, lawyers in Illinois and at least 
one other state have been coming out 
in droves to report fellow lawyers to dis
ciplinary authorities. 

J ames Himmel earned notoriety in 
1988 when the Illinois Supreme Court 
suspended his law license because he 
did not report that another lawyer had 
stolen from a client. In an effort to re.., 
cover the money, the victim had hired 
Himmel, who agreed in a settlement 
with the other attorney to keep mum 
about the ethical breach. 

The ethics lesson hit home, however. 
The year after the Himmel decision, the 
Illinois Disciplinary Commission re
ceived 922 complaints from lawyers re
porting other practitioners' alleged 
misconduct. 

Lawyers filed 681 complaints with 
the Illinois commission in 1990 and an 
average of 570 complaints annually 
from 1992 to 1995. Their filings over 
those four years made up 8,9 percent 
of total complaints that resulted in for
mal disciplinary charges. 
ABA Journal April 1997 

Joint Bar/Law Society 
initiative: England and Wales 
In ajoint initiative, the Bar Council and 
Law Society have announced the 
launch of the Careers Advice Network, 
a move designed to provide law stu
dents with a central information re
source on legal careers. 

"French inquisition" 
The President ofFrance, Jacques Chirac, 
recently announced plans for reform 
aimed at increasing public confidence 
in its judicial system and bolstering civil 
rights. 

The proposed reforms are discussed 
in an article by P Kramer and Ray Rushe 
under the heading "French inquisition" 
in a recent issue of the Gazette, weekly 
journal of the Law Society of England 
and Wales. The authors point out that 
France has an inquisitorial justice sys
tem which focuses more on the pursuit 
of truth than on the protection of rights. 

A legal commission will be convened 
to consider the independence of the pros
ecution service, better protection for the 
right to be presumed innocent and sim
plification of legal procedures. 

The most controversial issue which 
the commission will consider is cutting 
the "umbilical" cord that links the pros
ecution service to the executive. Accord
ing to the authors in France a distrust of 
judges inherited from the abuses of 
power of the ancien regime has histori
cally placed the judiciary under the con
trol of the executive. The independence 
and immovability of judges is counter
balanced by the subordination of pros
ecutors to the ministry which controls 
their careers. In recent years attempts 
by French ministers, both conservative 
and socialist, to interfere in cases have 
been exposed. 

The second issue, the presumption 
of innocence, is a principle enshrined 
in the Declaration of Rights drafted in 
1789 immediately after the French 
Revolution. However, this basic right of 
the accused is increasingly under threat 
from media reporting. The style of re
porting often implies guilt so strongly 
that as recently as the Balladur Govern
ment (1993-1995) any minister subject 
to an investigation was expected to re
sign from office, even though he had not 
been convicted of an offence in a court 
of law. 

The final issue to be considered by 
the commission is a review of both civil 
and criminal procedure. The problem is 
a familiar one; a three-fold increase in 
civil cases at first instance and on ap
peal in the last 20 years. 
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Judges and the TRC 
According to a report in the Mail & 
Guardian 29 August 1997 former Chief 
Justice MM Corbett has written to the 
Truth and Reconciliation Commission 
arguing against any inquiry into the ju
diciary during the apartheid years. His 
letter was written in response to a plea 
by Krish Govender, of NADEL, who 
urged the TRC to investigate the judi
ciary. 

The following are extracts from 
Judge Corbett's arguments: 

"Generally speaking, our courts did, 

by a process of interpretation, amel

iorate in many instances the effect of 

harsh laws. It would be foolish of me 

to contend that they always did so; or 

to seek to defend every decision in the 

human rights field; or to claim that the 

courts did all that they could have 

done." 

He quotes Sydney Kentridge QC: 
"'During the apartheid years in South 

Africa many people helped keep alive 

the idea that the individual has rights 

and liberties which the state is not en

titled to infringe. But there are not 

many organised institutions of which 

this could be said. Among them were 

certainly the Bar and the Supreme 

Court. Throughout the period the 

South African Supreme Court as a 

whole remained an independent court 

which in an appreciable number of 

cases provided some protection 

against the excesses of the executive .. . 

Government hopes that their appoint

ees would take their side were fre

quently disappointed. '" 

His conclusion is: 
" ... But there is a more fundamental 

objection. This has to do with the prin

ciple of judicial independence. A 

judge must enjoy independence from 

the legislature, from the executive, 

from any other body or authority which 

could be tempted to influence his de

cisions. This does not mean that a 

judge is not accountable or above the 

law. He is accountable to a superior 

court of appeal; he performs his du

ties openly and in public and is thus 

subject to daily scrutiny and criticism; 

and in the last resort there is impeach

ment." 

NOVEMBER 1997, CONSULTUS 

OBITER 

Die Pretoriase Balie in 1897 
Die Pretoriase Balie vier vanjaar sy 120ste bestaansjaar. Soos ander Balies in 
Suid-Afrika, het dit merkwaardig gegroei sedert 1877 - daar is vanjaar reeds 
3211ede. 

Die Pretoriase Balie in 1897 
Agter (i-r): SH Barber, IG Dickson, IK Hummel, TL Thorne, D de Waal. 

Middel (I-r): NI de Wet, Dr Fareily, U Iacobsz, AFS Maasdorp, AT Rooth, 

HB Sauer, AF Kock, WH Lohman, SS de Viiliers, W Stoney. 

Voor (I-r): IG Auret, IW Wessels, E Esselen, B de Korte, HI Coster, IS 

Curlewis. 

EU: Lawyers' rights of 
establishment 
Ministers from the 15 member states 
ofthe European Union recently adopted 
a set of European-wide rules on the free 
movement of lawyers making it easier 
for a lawyer qualified in one EU juris
diction to establish himself perma
nently in another jurisdiction (e g by 
opening an office there) under his home 
title (i e without having to requalify or 
take any tests) and to requalify as a law
yer in that jurisdiction (i e to become a 
full member of the legal profession) if 
he so chooses. 

The current EU regime provides that 
lawyers qualified in one EU jurisdic
tion can give advice in another EU ju
risdiction on a temporary basis by virtue 
of a directive and that lawyers quali
fied in one EU jurisdiction can become 
fully qualified lawyers in another EU 
jurisdiction (for most EU countries, the 
lawyer seeking to requalify must pass 
an aptitude test). The draft Directive 

agreed by Ministers would supplement 
and change this regime in two key ar
eas. First, lawyers qualified in one EU 
jurisdiction will have the right to work 
permanently in another EU jurisdiction 
under their home title for an unlimited 
period of time. Secondly, the new rules 
will make it easier for lawyers to 
requalify in other EU jurisdictions. 
They will no longer have to sit the ap
titude test provided for by the 1989 
Diplomas Directive if they have "regu
larly pursued for a period of at least 
three years an activity in the host Mem
ber State". 

The Directive will now be sent back 
to the European Parliament for a sec
ond reading. If all goes well, the Di
rective should be finally adopted by 
early 1998, in which case Member 
States will have until the year 2000 to 
implement it into their national legal 
systems. 
Brussels Agenda Law Society of Eng
land and Wales, May 1997. 
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Ethics course: Counsel's 
duty to disclose 
The recent English Court of Appeal de
cision in Vernon v Bosley (No 2) [1997] 
1 All ER 614 deals extensively with 
counsel's duty to disclose information 
to the other side or the court in order to 
prevent the court labouring under a 
misapprehension. The Lord Justices of 
Appeal differed in their approach to the 
legal issues that were argued. The de
cision is of considerable interest to SA 
lawyers and will be reviewed in the next 
issue of Consultus. 

Bar Council report 
According to Counsel May/June 1997 
the Bar Council of England and Wales 
has published its annual report in a 
new, user-friendly format designed to 
give greater access to information about 
the Bar and its activities. 

The new sty le for the report is one 
of a series of initiatives designed to pro
mote the accountability of the Bar 
Council to its subscribers. 

The renewed commitment to open
ness is underscored in the statement 
from the Bar Council's Chief Execu
tive, Niall Morison, who says: 
"Steps have already been taken and 
will continue to be taken to improve 
the information available to the Bar 
about the activities of the Bar Coun
cil. The main vehicle for this is Bar 
News, although in due course, such in
formation may be available on the 
Internet also." 

Who speaks for judges? 
Property law in Australia is in a state 
of turmoil after court decisions in 
which it was held inter alia that legis
lation did not automatically extinguish 
native title, subject to certain excep
tions. This has resulted in - to put it 
mildly - "robust" criticism of the ju
diciary by politicians. One Queensland 
politician described a certain judgment 
as "rantings". 

The legal profession in Australia has 
expressed concern at the attacks "which 

tend to bring disrespect upon the judi
ciary and loss of confidence in its in
dependence and workings". Various 
questions have been raised. Who speaks 
for the judiciary? Is the Attorney-Gen
eral the appropriate official for defend
ing judges against public criticism? If 
so, a conflict of interest may arise: the 
Attorney-General in Australian states 
is no longer perceived as being inde
pendent of political imperatives. 

The convention that an Attorney
General will speak out on behalf of 
judges where appropriate, undoubtedly 
emanates from the Westminster system 
where the Lord Chancellor is head of 
the judiciary and also a member of cabi
net. In Australia this is not so, and the 
Attorney-General or Minister of Jus
tice is first and foremost a politician, 
and sometimes not a qualified lawyer. 
Australian Lawyer March 1997. 

We would like to hear from our read
ers in this regard. See also our second 
editorial in this issue. - Editor W 

"Listening to the wireless" 


Contributed by Aaron Mendelow QC JUDGE Walford Dowling was hard 
Johannesburg Bar of hearing - in order to assist him, 

he would rig up a hearing aid on the 
Bench. Those were the days before the 
present tiny hearing aids had been in
vented, so the machine which Judge 
Dowling had on the Bench looked 
rather like a Heath Robinson contrap
tion. 

On one occasion, he had an accused 
before him who had been found guilty 
of a serious offence, and was now 
awaiting sentence. Following the usual 
procedure, Judge Dowling asked him 
if he had anything to say on the ques
tion of sentence. "Ja, my Lord, I got 
plenty to say!" "Well, what is it?" 
asked Judge Dowling. "Ag, my Lord" 
retorted the accused, "it's no use talk
ing now, because the whole morning 
my Lord sat there listening to the wire
less!" 
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