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Extracts from the report of the chairman of the NBE 
Board, Archie Findlay SC, of the Durban Bar 

June 1997 examination 
A total of 120 candidates wrote the 
~ar examination. Sixty nine 
passed (of whom 31 passed with suffi
ciently high marks as to be exempted 
from oral examination, including two 
who had repeated pupillage). Of the 
remaining 38 who passed, four had re
peated their pupillage. Of the remain
ing 51 who failed, 39 failed outright 
and without being invited for an oral 
examination. Nine of those who failed 
were candidates who had repeated their 
pupillage (two failing and seven fail
ing without being invited to an oral 
examination. 

This represents an overall pass rate 
of 57,5% which is of concern as it is 
below the mean of past results, espe
cially as almost one-third of the candi
dates failed outright. 

One significant feature of the writ
ten examination was the fact that the 
moderator, in his report on the Motion 
Court and the Criminal Procedure pa
pers, formed the view that the candi
dates generally appear to have lacked 
insight and done badly in questions 
requiring such an approach. 

The view expressed by the modera
tor who reported upon the Ethics pa
per was that in respect of one question 
many candidates had a lack of compre
hension and knowledge and that per
haps they should have been penalised 
where they were not. 

In view of the large number of pu
pils who participated in this intake, it 
became necessary because of the in
creased workload upon the members of 
the board, particularly those concerned 
with the marking of papers and mod
erating, to resort to the employment of 
the co-examiners in Legal Writing. In 
order to maintain consistency each ex
aminer marked one question and the 
moderator reported that this had 
worked well. 

A total of 51 pupils attended the 
orals at the four main centres and it 
was significant that, despite the con
cerns expressed by the moderators in 
relation to the written papers, many of 
the pupils were able to rehabilitate 
themselves in the oral examinations. 
Notably 22 of the pupils who had failed 
the written paper in Motion Court, two 
in Ethics, five in Criminal Procedure 
and 15 in Civil Trials all converted 
their failures to passes, some attaining 
good marks in the oral examination, 
despite bad failure in the written ex
aminations. The moderator who con
ducted the orals regarded it as a striking 
feature of this examination. 

One pupil appealed against the re
fusal by the judge moderating the oral 
examination to permit her to attend, 
which appeal was upheld on a remod
eration of the marks. 

This examination reflected (as in the 
past) a wide range of marks. These 
marks are given in the accompanying 
table. 

Standards 
Concern was voiced during debate about 
the standard of questions set in the ex
amination as to the level of performance 
of pupils. The members of the board and 
the examiners came to the conclusion 

that the questions put to the pupils were 
fair in testing their ability to apply their 
knowledge of the law to the facts cor
rectly and were of the nature of those 
with which members were likely to be 
confronted at the inception of practice. 
The board, however, was concerned that 
there was no improvement in the level 
of performance of the pupils and rec
ommends that the GCB' s training pro
gramme should be intensified. 

Control 
There was further discussion relating 
to the proposed four-year LLB degree, 
as well as the possibility of the exami
nation being placed under statutory 
control. Because the board is concerned 
that the results demonstrate that train
ing of pupils is inadequate (certainly 
by the universities), the board recom
mends that pupillage should continue 
to be under the control of the Bar, which 
would mean that the GCB either con
trol pupillage in terms of any statutory 
provisions or add on to it a voluntary 
period, should the GCB be of the view 
that any statutory period is inadequate. 

The board asks that the GCB take 
notice of the view that the National Bar 
examination should not be taken over 
and placed under statutory control but 
should be run under the present system. 

EXAMINATION RESULTS 
% Legal Writing Motion Court Ethics Criminal Procedure Civil Trials 

90-100 1 
80-98 9 
70-79 7 7 14 21 
60-69 27 30 39 35 32 
50-59 40 34 50 30 45 

40-49 23 12 11 14 14 
30-39 15 21 4 4 19 
20-29 7 9 2 2 8 

10-19 6 2 
0-9 
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Textbook 
It came to the attention of the board 
that some pupils at certain Bars wished 
to have available during the legal writ
ing examination a non-accredited text 
book Supreme Court Practice by CF 
Eckard which is privately issued by the 
Attorneys' Practical Law School. As 
this is not presently available to all Bars 
on a sufficient scale for use in the ex
aminations' it may be used for study 
purposes but is not permitted during the 
examination until further notice from 
the board. The board requests that a cir
cular be sent to all Bars informing them 
of this ruling, coupled with a request 
that it be drawn to the attention of pu
pil masters. 

Reciprocity 
The board also considered the matter of 
principle raised by an application for ex
emption from pupillage by an applicant 
who was a practising junior at the Lon
don Bar. Although the current rule ex
pressly provides for exemption from 
pupillage but makes no mention of ex
emption from the examination, it was not 
clear to the board whether the words 
"practice as an advocate" include prac
tice outside the borders of South Africa. 
Since the Pretoria Bar accepted his cre
dentials, the board ratified the conven
or's approval expressed to the Pretoria 
Bar. The board, however, requests that 
the GCB consider promoting reciprocity 
with foreign Bars in relation to pupillage. 

Muslim pupils 
It also came to the notice of the convenor 
that the Johannesburg Bar had previously 
granted permission to Muslim pupils to 
attend mosque during the writing of the 
legal writing examinations under super
vision of a senior Muslim member of the 
Bar. The board therefore resolved that, 
where a Bar grants such a dispensation 
under special circumstances to attend 
mosque, the convenor should be notified 
of the grant of the dispensation by the 
Bar concerned. 

At the AGM ofthe GCB it was decided that 

the legal writing paper was not to be writ

ten on a Friday in order not to inconven

ience Muslim pupils. W 

Update on legal education 


The new LLB degree 

VERY little progress has been made 
to date on the phasing in of the 

four year LLB. The Department of Jus
tice has not yet prepared the draft leg
islation, or evidently established the 
"feasibility committee" which it con
templates. 

The GCB must consider whether it 
should seek to be represented on the 
"feasibility committee". In my view, it 
should be prepared to do so, but make 
it plain that while it wishes to co-oper
ate with all in the interests of legal edu
cation, as an independent organisation 
(together with constituent Bars) it can 
neither regulate others, nor be regulated 
by others. 

Officially it was mooted that the four 
year LLB will be implemented in 1998 
by some universities, and in 1999 by 
others. I am, however, informally ad
vised by some deans that neither pros
pect is particularly probable. It would 
also seem that some major universities 
- unless obliged to do so by law, more 

. particularly in terms of the Higher Edu
cation Bill - will not pursue the four 
year LLB course. 

Certainly, it would seem, most of the 
non-HBUs (historically black universi-
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Jeremy Gauntlett SC, of the Cape Bar, comments in his report 
to the AGM of the GCB on the more significant developments 

in the field of legal education during the past year. 

ties) intend to continue to offer the cur
rent degree as an option. In my view, 
the Bar should make it clear that it ad
vises aspirant future members to take 
that option or should it become avail
able, to pursue postgraduate training 
(most faculties intend to complement the 
four year degree with LLM courses). 

Practical Training 
It is apparent that the ALS continues 
to come under pressure in relation to 
the very small number of articles cur
rently being offered to graduates. They 
have now promised to consider whether 
or not their members should be obliged 
to take graduates for articles even on 
an unpaid basis. 

The Bar will continue to come un
der a two-fold pressure. One thrust is 
directed at achieving external control 
of the practical legal training offered 
by the Bar, no doubt through statutory 
legislation. Another dimension is a 
continuing pressure to have our prac
tical legal training in some way ab
sorbed within the degree structure. The 
declaration by the Faculty of Law of 

the University of Fort Hare (now the 
Nelson Mandela School of Law) that it 
intends to achieve this, is a harbinger. 

I found, however, that in the series 
of workshops, planning meetings and 
the like which I attended in the wake 
of the National Forums (in the period 
1994 to 1996) there was a reluctant 
(and indeed frustrated) acceptance gen
erally that the Bar offers as good a prac
tical legal training as realistically can 
be obtained at present and that given 
the independent position of the Bar, this 
could not simply be appropriated. The 
general strategy - to which the ALS 
seems to be inclined to accede - is none
theless to support (in a rather confused 
way) the concept of pupillage in its 
present form, and training for attorneys 
as at present, followed by some "joint 
examining system" (to be conducted by 
the attorneys' profession, the Bar and 
universities together) at the end of the 
period. We have consistently resisted 
this. 

How this would be funded is not 
evident. No funds have been forthcom
ing from the European Union. USAID 
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