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computer network which intercon
nects smaller groups of linked com
puter networks; 

(ii) "e-mail" shall mean the form 	of 
communication on the Internet in
volving one-to-one massaging via 
electronic mail; 

(iii) 	..e-mail address" shall mean the 
personal code assigned to each com
puter which is connected to the 
Internet; 

THE article by Nic Critelli and Tim 
Kevan raises a few interesting 

questions related to the use of e-mail by 
legal professionals. Having considered 
some of the suggestions made by the 
authors and their proposed draft guide
lines on the use of e-mail in a profes
sional context, I believe that members 
of the Bar should consider the follow
ing implications to their practice: 
• 	 Members' duty to clear their e-mail 

once they have advertised the e-mail 
address as a possible medium of 
communication; 

• 	 Members' duty to ensure confiden
tial communication with regard to 
their clients' affairs. 

Members' duty to clear 
their e-mail 
The Pretoria Bar has recently published 
a Web page atwww.//pretoriabar.cis.co.za. 
I believe that the Bar Associations at 
the other centres will soon follow suit. 
One of the features of these web pages 
would, normally, be a list of members 
with their contact details, including 
their e-mail addresses. Does this 
amount to an invitation to attorneys to 
communicate with members of the Bar 
by way of e-mail? The authors of the 
article seem to suggest that legal pro
fessionals could be found to be profes
sionally negligent if, after publishing 
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(iv) "encryption process" shall mean 
the method by which a message may 
be translated into code, sent to the 
other party in such form and only 
re-translated into its original form 
by the use of a confidential pass
word; 

(v) "encryption program" shall mean 
the computer program which is 
needed in order that messages may 
encrypted. 

Status of these guidelines 
6 	 These guidelines in no way affect 

any existing common law or statu
tory duties a barrister may already 
be under due to his professional sta
tus, but failure to adhere shall at 
the least give the General Council 
of the Bar of England and Wales 
jurisdiction to adjudicate the mat
ter for breach of professional con
duct. m 

Counsel in South Africa 
get their toes wet 

their e-mail address, they failed to clear 
their e-mail on a regular basis. 

My experience shows that e-mail is 
not a fail-safe communication medium. 
Firstly, even though one uses the cor
rect e-mail address, it happens that e
mail messages are not delivered. Even 
though most e-mail servers are pro
grammed to inform the sender of an e
mail message in the event of a failure 
to deliver, I have found that some mes
sages are never delivered and the 
sender remains none the wiser of that 
failure. I believe, therefore, that any 
experienced user will know that one 
cannot assume that the addressee will, 
necessarily, receive the e-mail. Failures 
occur regardless whether the addressee 
checks and clears his or her e-mail on 
a regular basis. 

I cannot see why the publication of 
an e-mail address should be treated any 
different from counsel publishing his 
or her postal address. In both cases 
there can be no certainty on the part of 
the sender of a communication that the 
addressee will receive the communica
tion within a specific time or at all. Al
though Minister Jay Naidoo informs us 
that the service has improved markedly, 

Leon Bekker, Pretoria Bar 
[catspaw@cis.co.zaj 

we all know that some letters may take 
an inordinate long time before it 
reaches its destination, if at all. If an 
attorney, therefore decides to use coun
sel's postal address or e-mail address, 
he or she must accept that counsel may 
not receive the communication. Once 
that risk has been accepted I find it dif
ficult to understand how counsel can 
be held liable for a delay if he or she 
neglects to clear e-mail on a regular 
basis. 

In practice, in any event, it is unlikely 
that an attorney will communicate with 
counsel on an important matter where 
time periods are of essence without in
forming counsel of the fact telepho
nically. Usually, if time periods are of 
the essence, I would expect an attorney 
to ascertain whether counsel is available 
to perform the task concerned within the 
time constraints. It is unlikely, therefore, 
that the concern expressed by the au
thors with regard to the clearing of e
mail will ever raise practical problems 
in South Africa where counsel's com
munication will usually be with at
torneys and will, for practical reasons 
where time constraints are involved, 
usually be by arrangement. > 
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Confidentiality of e-mail 
communication 
One must accept that e-mail commu
nication is not confidential. Employ
ees at service providers who have access 
to the information stored on the com
puters where e-mail addresses are 
housed could, if they be so inclined, 
gain easy access to the content of e-mail 
communications. Unless someone with 
access to this information is forewarned 
that a confidential communication is 
being exchanged bye-mail, knowledge 
of the communication will come to the 
attention of prying eyes purely by 
chance. It seems highly unlikely there
fore that this information would be of 
any relevance or be understood by a 
person who, co-incidentally, gain ac
cess to the information. However, the 
possibility does exist and one should 
consider the consequences for counsel 
should confidential e-mail communi
cations become known. 

Obviously counsel will know if any 
communication contains sensitive infor
mation. Present practice allows counsel 
to place documents prepared by him or 
her in a brief (which usually allows for 
easy access) and to return it to an attor
ney by way of the messenger services. 
That method of communication can, as 
is the case with e-mail, not be regarded 
as confidential. When counsel consid
ers a specific communication to require 
more stringent measures to maintain 
confidentiality one would expect coun
sel to insert the documents into a sealed 
envelope rather than to leave it open in 
the returned brief. The same would ap
ply to any e-mail communication. If 
counsel is of the opinion that a specific 
communication is of such a nature that 
confidentiality needs to be preserved, 

one could expect counsel to take the nec
essary precautions by encrypting the 
message and making arrangement with 
the recipient of the message to enable 
the latter to decipher the encrypted mes
sage. 

Again, in view of the present prac
tical arrangements with regard to con
fidentiality which one expects counsel 
to take cognisance of, I do not believe 
that Internet communication by way of 
e-mail poses additional challenges. 
Counsel should just be aware of the fact 
that e-mail communication is not con
fidential. 

In general it is interesting to note 
that the use of e-mail for communica
tion in the UK has reached a sufficient 
level of frequency so as to raise the con
cerns addressed by the authors in this 
article. In South Africa, as far as I 
know, the use of e-mail as a means of 
communication between counsel and 
attorneys is still relatively rare. Hav
ing regard to the convenience of such 
a communication this is surprising. For 
those who are not aware of the advan
tages, it bears mentioning once again: 
• 	 E-mail communication is far 

cheaper than any other form of com
munication especially over long dis
tances. 

Recently I had to send heads of 
argument to two different counsel 
both with chambers in J ohannes
burg. One of them had access to an 
e-mail facility while the other did 
not. I sent the heads of argument as 
an attached document to the first 
counsel by connecting to my serv
ice provider in Pretoria. The docu
ment was transmitted within 45 
seconds. The total cost to me was a 
local call for 45 seconds. Within 10 

"Cross-examination" 

minutes the full text of 1 00 pages 
was in the possession of counsel in 
Johannesburg and he was in a posi
tion to print it out on his own printer. 

On the other hand, the fax to 
the other counsel took one hour and 
38 minutes to complete at a cost to 
me of a trunk call from Pretoria to 
Johannesburg. Counsel had to wait 
all this time before the full document 
was in his possession. Depending on 
his fax, the legibility of the docu
ment could have been questionable. 

• Communication by way of e-mail al
lows for the recipient to process the 
information on a computer. 

Faxes, even if received on a 
computer, are transferred in the 
form of an image. It is nothing more 
than a photograph of the original 
document. E-mail, on the other 
hand, is transferred in the form of 
digital information. The recipient 
can manipulate the text, correct er
rors, copy it from the e-mail mes
sage to another document and 
reform at the font or page size to suit 
his or her own purposes. If both the 
sender of the e-mail message and the 
recipient uses the same application 
software such as Word Perfect or MS 
Word, the document file produced 
by the sender can be attached to an 
e-mail message and received as a 
Word Perfect or MS Word file by the 
recipient. He or she can then import 
that document into his or her own 
wordprocessor and used the docu
ment as if it was produced locally. 

Frankly, having regard to the conven
ience and cost of e-mail communica
tion compared to faxed communication, 
I cannot see that faxes can retain its 
present favoured status. 

Q: The truth of the matter is that you were not an unbiased, 

objective witness, isn't it? 

You too were shot in the whole ordeal? 


A: No, Sir. I was shot midway between the ordeal and the 
naval. 
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