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The new Labour Court 


This is the first in a series of two articles on the Labour Court 
and the Labour Appeal Court. The second article will deal 
with the Labour Appeal Court. 

A stroll through the mildly odor
ous streets of Braamfontein brings 

one to Juta Street. Here, serendipitously, 
is located Arbour Square which houses 
both the Labour Court and the Labour 
Appeal Court. The well appointed 
judges' chambers are on the seventh 
floor. As are the boardroom and glass 
enclosed library. The registrar, his of
fices and the six wood panelled court
rooms are located on the sixth floor. 
These rooms are built around four mag
nificent indoor atriums. In addition the 
judges' common room opens onto a tree
lined outdoor patio where tea is taken 
in good weather, or when the Judge 
President insists on it. 

Ample parking is available on the 
floors below. Although never more than 
a third of the parking space is ever in 
use, this has not prevented the odd liti
gant from explaining that his being late 
for court was occasioned by the ubiqui
tous excuse of "I could not find parking". 

The Labour Court and the Labour 
Appeal Court have national jurisdiction 
and so courts consisting of chambers, 
offices and two courtrooms each have 
been established along the coast at Dur
ban, Port Elizabeth and Cape Town. The 
Durban court is located on the lower end 
of Smith Street. The Port Elizabeth court 
is located on Govan Mbeki Street. One 
ofthejudges' chambers on the 13th floor 
has a breathtaking view. It looks out over 
the container terminal and the harbour. 
The Cape Town court is in Twinell House, 
on Long Street. Making allowances for 
the different building structures, these 
courts mirror the Johannesburg court
rooms. 

Personalia 
The Labour Court is administered by the 
Ministry of Justice. The Judge President 
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of the Labour Court and the Deputy 
Judge President must by law be judges 
of the High Court. These positions are 
occupied by Myburgh JP and Froneman 
DJP. The other judges may theoretically 
be selected from two sources - judges of 
the High Court and appropriately quali
fied legal practitioners. In practice they 
are drawn from the ranks of legal prac
titioners in a wide sense. The serving 
judges are Basson, Revelas, Zondo, 
Mlambo and Landman J1. Helen Seady, 
Martin Brassey SC, Thabani Jali, Puke 
Maserumule and Sarah Gon served as 
acting judges. This year, thus far, Paul 
Pretorius SC and Karel Tip SC have 
acted. The judges are all based in 
Braamfontein and serve the other seats 
on a rotational basis. This means that 
in term, two trial courts and one motion 
COUl1 operate in Braamfontein, a judge 
is available daily in Durban and Cape 
Town and a judge is available on an ad 
hoc basis in Port Elizabeth. 

Jurisdiction 
The Labour Court is a new institution. It 
was created by the Labour Relations Act 
66 of 1995 (the "LRA").In an attempt to 
address the uncertainty of the statutes of 
the Industrial Court, the Labour COUl1 
was created as a superior court with the 
status and standing of a division of the 
High Court. Although a creature of stat
ute' it is given inherent powers in regard 
to matters within its jUlisdiction. 

The geographic jurisdiction of the La
bour Court extends to all nine provinces 
Its subjects are mainly employers and 
employees to whom the LRA applies. 
These include virtually all employees 
save the National Defence Force, the 
National Intelligence Agency and the 
South African Secret Service - the so
called soldiers, spooks and spies. The 
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cOUl1 also exercises jurisdiction over the 
Commission for Conciliation, Mediation 
and Arbitration (the CCMA), bargain
ing councils and government officials 
such as the labour relations registrar. 

The main purpose of the court is to 
provide a speedy resolution of labour dis
putes in the interests of contributing to 
industrial peace. The principal feature of 
the jurisdiction of the Labour Court is its 
exclusivity. It is either given exclusive ju
risdiction or a limited amount of concur
rent jurisdiction with the High Court 
regarding the state as employer and is
sues relating to the constitutionality of 
executive action. Understandably the 
High Court is obliged to look askance at 
legislative attempts to oust its jurisdic
tion (even by redeploying it to another 
superior court). Difficulties have been 
encountered and will continue to felt by 
both the High COUl1 and the Labour Court 
in determining the precise lines of the 
Labour Court's jurisdiction. 

The bulk of the jurisdiction of the 
Labour Court stems from the LRA. 
These take almost exclusively three 
forms: applications, e g to make awards 
of the CCMA an order of court, reviews 
and referrals. Referrals are equivalent 
to trial matters, e g certain types of al
leged unfair dismissals such as those 
initiated due to operational requirements 
and a limited number of appeals e g 
against the arbitration of closed shop 
disputes. The review of CCMA concili
ation and arbitration proceedings is an 
important part of the supervisory role 
which the court plays in ensuring that 
the CCMA applies the laws of natural 
justice and applies the law objectively. 

The Labour Court also exercises a 
supervisory jurisdiction over statutory 
bodies created in terms of the LRA, no
tably the CCMA. Aspects of private> 
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arbitration of labour disputes conducted 
under the Arbitration Act 45 of 1965 also 
fall within the exclusive jurisdiction of 
the Labour Court. Appeals are heard in 
terms of the Occupational Health and 
Safety Act 85 of 1993. Recently the Mine 
Health and Safety Act 29 of 1996 has 
conferred jurisdiction on the Labour 
Court to resolve a variety of disputes 
which may arise from the application of 
that Act. The new Basic Conditions of 
Employment Act 75 of 1997 has been 
promulgated but is not yet in operation. 
It confers on the Labour Court jurisdic
tion and empowers it to enforce the rights 
and duties laid down in the Act. A tiny 
section tucked into that Act gives the La
bour Court concurrent jurisdiction with 
the civil courts to deal with matters aris
ing out of employment contracts. This as 
with other concurrent jurisdiction has the 
potential to create a dual system of la
bour law regarding those matters subject 
to concurrent jurisdiction. Appeals from 
the Labour Court lie to the Labour Ap
peal Court while appeals from other 
courts lie to the Supreme Court of Ap
peal. There is no mechanism in place to 
reconcile potential differing judgments on 
the same points of law. Constitutional 
matters are, ofcourse, not affected as both 
channels would lead to the Constitutional 
Court. The Employment Equity Bill con
templates conferring extensive and ex
clusive jurisdiction on the Labour Court. 

Improving the mouse trap 
The Labour Court is, as mentioned 
above, a superior COUlt which has been 
designed in the LRA and by its rules to 
incorporate the most advanced think
ing on the management of litigation 
and the processing of disputes. 

The traditional judicial system is be
ing supplemented, some may say sup
planted, by alternative dispute resolution. 
Invariably the Labour Court will decline 
jurisdiction except in appeals and reviews 
and occasionally applications for inter
dicts until there has been a proper attempt 
at the conciliation or mediation of the 
dispute by an appropriate agency. This 
agency would generally be the CCMA 
or a bargaining council. 

All processes in the Labour Court 
must be preceded by an application for 

a case number. The case number is 
placed on the document initiating liti
gation and so informs the respondent of 
the legitimacy of the process. It ensures 
that all documents which are filed with 
the registrar are marked with a case 
number. This obviates the necessity to 
page through registers looking up miss
ing case numbers and ensures that docu
ments reach their files expeditiously. 

The unopposed motion and the de
fault referral are dealt with in two inno
vative ways. In the first place the 
registrar maintains the pace of litigation 
by setting these matters down - without 
waiting for the applicant to request this. 
The applicant may, however, request 
that a matter be removed from the roll. 
Secondly there is a double check that 
expression is given to the audi alteram 
partem rule. There is service by the ap
plicant but this is, in all cases including 
unopposed matters, followed up by serv
ice of the set down for the default hear
ing on the respondent. 

The principles of case management 
are applied in an opposed or defended 
situation. In referral matters and, some
times in motion matters, the file will be 
placed before ajudge for a directive (or
der) to the parties to take a step which 
is conducive to advancing the matter for 
an expeditious and focused trial. 

Major use is made of compulsory pre
trial conferences. However, as it has 
appeared that very often there is either 
non-compliance with the time limits for 
holding such conferences or the results 
are indifferent, a conference is convened 
in tenns of the rules at the court and 
presided over by a judge. If necessary, 
an appropriate cost order may be made. 
A feature of the pre-trial conference 
process is that facts which are common 
cause are listed, the issues are delimited 
and the ambit of the trial circumscribed. 
This early emphasis on the pre-trial 
compels early compulsory preparation 
of the case. Undoubtedly there is a cost 
factor for parties involved but it is out
weighed by the creation of an occasion 
to talk settlement at a stage when the 
strengths and weaknesses of each par
ty's case are capable of being realisti
cally appraised. Failing settlement the 
0ppOltunity must be seized to narrow the 

issues and so reduce the time and cost 
of a hearing. The court keeps a continu
ous roll so the trial runs on until it is 
completed barring exceptional circum
stances. Once a proper pre-trial confer
ence has been held the judge directs that 
the matter be set down. Once again the 
responsibility for setting the matter 
down and for notifying the patties is that 
of the registrar. This is a further mani
festation of the case management policy 
which has as one of its components the 
speedy processing of a case from the fIrst 
intimation of litigation to its conclusion. 
This process is continued after judgment 
by provision for the urgent or expedited 
appeal. This feature will be dealt with 
in a forthcoming contribution on the 
Labour Appeal Court to which appeals 
with leave of the Labour Court lie. 

In adjudicating matters the judges 
follow what may be described as the 
"broken window" approach - a new 
buzz word for insisting that normal and 
attainable standards, rules and profes
sional practice and courtesies be ob
served in the COUlt by practitioners. Of 
course the term practitioner used in re
lation to the Labour Court bears a wide 
meaning. A wide variety of persons have 
the right of audience including trade 
union and employers' organisation of
fIcials and office-bearers. There is a vast 
range in the knowledge, experience and 
expertise of the practitioners in this 
court. There are, however, signs that the 
judges are saying that if a trade union 
and employers' organisation officials 
have the right of audience there is a con
comitant duty on them to be acquainted 
with the laws, rules, practice and ethics 
of the court. Allowance should be made 
chiefly for unrepresented litigant and not 
the professional non-lawyer. 

Conclusion 
Counsel who intend appearing in the 
Labour Court will find it useful to ob
tain copies of the rules which have been 
amended once since their inception and 
to read the Judge President's practice 
notes which are published in the labour 
law journals. The judges are committed 
to rendering a professional service to the 
public and to counsel who will recipro
cate with professionalism. W 
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