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Towards truth: The GC8's 
submissions to the TRC 

Jeremy Gauntlett SC 
Cape Bar 

On 4 October 1997 the GCB Executive decided 
unanimously to accept an invitation from the Truth and 
Reconciliation Commission to make submissions to it 
concerning the role the legal system played in 
contributing to both the violation and protection of human 
rights and to identify institutional changes required to 
prevent past abuses from recurring. The result was a 
three volume submission, which was approved in draft by 
all constituent Bars. One member of the drafting team (the 
others were Eberhard Bertelsmann SC, Peter Hodes SC, 
Gilbert Marcus SC and Malcolm Wallis SC), Jeremy 
Gauntlett SC, has been asked to outline the submission. 
A copy of the full text is available through the chairperson 
of each Bar, and the secretariat of the GCB. 

"What are we, as counsel, doing in these racial restrictions on membership after 
courts - are we really defending the rule separating from the Pretoria Bar during 
oflaw or what remains ofit or .. . are we the 1930s) would not join in an unial 
helping to give a spurious air ofrespect body. The Eastern Cape Bar had no ra
ability andfaimess to a procedure which cial restrictions on membership. The 
is fundamentally unfair?" - Mr Sydney Pretoria and Orange Free State Bars 
Kentridge SC, addressing the Triennial however, excluded people ofcolour from 
Conference of the New Zealand Law membership. 
Society in Auckland, November 1978. There were two pervading results. One 

was that the GCB inevitably adopted a 
Introduction "lowest conunon denominator" position 
In 1946 the GCB came about. Deliber on matters ofcontroversy, so as to be able 
ately it was constituted as a federal to speak out as a body on issues. Another 
body. The reason for this was rooted in was the approach that the GCB should 
divided attitudes towards race - and the concern itself only with issues relating 
results affected vitally the capacity of to the administration ofjustice and should 
the GCB to speak with a single voice not engage itself in what were variously 
in the years which were to follow. termed "political" issues or (more doubt

In 1911, a Society of Advocates of fully) matters of policy. 
South Africa had been established. It 
did not, however, include all advocates The state we were in 
in the country because its membership The apartheid State took a particular 
was only open to whites. This had been form. It articulated its policies in the law. 
unacceptable to the members of the Thus, unlike certain regimes which re
Cape and Griqualand West Bars who sorted simply to extra-legal forms of thug
refused to join the Society. After the gery, the apartheid state carefully 
establishment of the Natal Bar it tabulated in legislation an entire struc
adopted the same stance. ture of government by which it imposed 

The consequence in 1946 was that its will upon the majority of the country. 
those three Bars (so, too, it seems, the The fact that society was not operat
Johannesburg Bar which had abolished ing in accordance with the consent of 

Jeremy Gauntlett se 

the governed led inevitably to resistance 
and the enactment of repressive laws. 
These laws were not enacted with the 
benefit of the wider conununity in mind 
but largely for the purpose of preserv
ing the existing power structure and giv
ing effect to the policy of apartheid. 
These laws had little to do with justice 
and were devised and used as an instru
ment of oppression. 

The laws of apartheid fall into two 
broad categories. Firstly, there were the 
foundational laws which created a sys
tem of racial segregation and discrimi
nation. These laws were concerned to 
create a country divided on racial lines 
and to ensure the preservation of the "pu
lity" of the white race. The opposition to 
these oppressive policies was the cata
lyst to the second category of laws de
signed to control and repress opposition 
to apartheid. Increasingly severe security 
measures were enacted which provided 
for detention without trial, the banning 
of persons and organisations and the sup
pression of free expression. These laws, 
generally speaking, had two defining 
characteristics. Firstly, they vested in 
State officials' vast discretionary powers. 
Secondly, they sought to dilute or elimi
nate altogether any meaningful form of 
judicial control over the administration. 
The result was that the trappings of a con
ventional judicial system remained in 
place. However, insofar as the enforce
ment of the policy of apartheid was con
cerned, that was more a matter of 
appearance than reality because of the 
fundamental injustice to the laws being 
enforced through that system and the re
moval or distortion of the ordinary judi
cial safeguards against abuse. 
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This is not to suggest that the courts 
were powerless in the face of parliamen
tary injustice. The courts undoubtedly 
had the capacity in many instances to 
mitigate the harshness of the laws of 
apartheid and even where this was ab
sent judges could have chosen to speak 
out forcefully against the subversion of 
fundamental principles ofjustice. There 
are a number of notable instances of the 
former and some - though significantly 
less - of the latter. In the face of an ex
traordinarily powerful and ruthless State 
it is to some degree surprising that as 
much was done and said as was done 
and said. However, in the light of the 
gross injustice of the laws in question 
and the abuses of human rights they 
permitted it was an undoubted failing 
that so few of the judiciary sought to 
mitigate the effect of these laws or ex
pressed their revulsion at them. 

The keystones in the house that 
apartheid built were these: 
• 	 The Population Registra

tion Act 30 of 1950 

mous personal cost to the victims of this 
repression, this evidence has revealed 
the extent to which the processes of law 
were deliberately undermined and sub
verted. That these abuses of power oc
curred should come as no surprise. 
They are the inevitable result of a sys
tem which leaves the guardians of law 
and order i.e. the police and military, 
without any control or supervision. 

The main laws were these: 
• 	 The Suppression of Communism 

Act 44 of 1950 
• 	 The Public Safety Act 3 of 1953 
• 	 The Criminal Law Amendment Act 

8 of 1953 
• 	 The Unlawful Organisations Act 34 

of 1960 
• 	 The General Law Amendment Act 

37 of 1963 
• 	 The Criminal Procedure Amendment 

Act 96 of 1965 
• 	 The Terrorism Act 83 of 1967 
• 	 The Riotous Assemblies Amend-

which was derived from England and 
evolved in a country were government 
and hence its administration are subject 
to the forces of democracy those powers 
were exercised largely unchecked. 

The question which this raises is why 
South African courts were slow to re
spond to the blatant abuse of adminis
trative power which characterised the 
apartheid era. It was well known, and 
writers on administrative law had high
lighted this fact, that government policy 
was being implemented by way of gen
eral statutes vesting enormous powers 
of regulation in Ministers and broad dis
cretionary administrative powers in 
functionaries at every level of the pub
lic service from top to bottom. Although 
the law of review of administrative ac
tions is largely, if not entirely, judge
made our courts failed to impose 
rigorous standards on officialdom par
ticularly in the field of legislation in
volving race and security. 

The answer seems to lie in 
three things. The first is exIn the face of an extraordinarily powerful and 

• The Prohibition of Mixed 	 cessive judicial caution and a ruthless state it is to some degree surprising 
Marriages Act 55 of 1949 	 reluctance to venture along that as much was done and said as was 

• 	 The Immorality Act 23 of done and said. 
1957 

• 	 The Native Land Act 27 
of 1913 

• 	 The Group Areas Act 36 of 1966 
• 	 The Natives (Urban Areas) Consoli

dation Act 25 of 1945 
• 	 The Natives (Abolition of Passes and 

Co-ordination of Documents) Act 67 
of 1952 

• 	 The Native Administration Act 38 of 
1927 

• 	 The Reservation of Separate Ameni
ties Act 49 of 1953 

• 	 The Bantu Education Act 47 of 1953. 
As opposition to the policies of apart

heid intensified, the State responded by 
increasingly severe security laws. The 
security forces were clothed with virtu
ally unrestricted powers of arrest and 
detention. Their activities were shielded 
from public scrutiny and they remained 
largely unaccountable for their acts. 

Much of the testimony which has 
emerged in hearings before the Truth 
and Reconciliation Commission has 
revealed the depravity and brutality of 
the security forces. Apart from the enor-
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ment Act 30 of 1974 
• 	 The Internal Security Act 74 of 1982 
• 	 The sets of Emergency Regulations, 

1960 and 1985 to 1990. 

The role of the judiciary 
Inevitably, the role of a judge in an un
just legal system is controversial. Judges, 
like other participants in the South Af
rican legal system, were confronted with 
moral dilemmas. How they dealt with 
those dilemmas and whether their deci
sions were correct is for the judges them
selves to determine. 

We do not subsclibe to the view that 
judges were powerless in the face of the 
doctrine of parliamentary sovereignty. 
Judges do more than merely declare the 
law. Judges can also play an important 
role in mitigating the harshness of re
pressive statutes and in advancing civil 
liberties. Much of the law of apartheid 
turned on the exercise of discretionary 
powers by State officials. Regrettably by 
adopting an approach to judicial review 

new jurisprudential paths 
without a guide. The second 
is an approach to law in the 

law schools, the profession and on the 
Bench where legal positivism and an ob
session with the law "as it is" rather than 
the law "as it should be" prevailed. The 
third is undoubtedly an attitude amongst 
many judges, particularly at critical 
stages during the 1960s and mid-1980s, 
that there was a serious threat to the se
curity of the State and this justified ex
treme measures as a response which 
would otherwise have been viewed as 
unacceptable. 

We see no point in exploring the per
sonal predilections of particular judges 
in an endeavour to divide the judiciary 
into "establishment minded" and "pro
gressive" judges. That categorisation is 
too simple. We think that the position 
is that too few judges were sensitive, 
and by this we mean publicly and openly 
sensitive, to the injustices and abuses 
of human rights which apartheid gener
ated. The perception of the judicial role 
was excessively mechanical and its 
avoidance of controversy extreme. > 
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Combined in many instances with in
nate conservatism or even general sup
port for the policies of the day the result 
was a judiciary which exhibited greater 
concern for the technicalities of the law 
than for issues of human rights. 

Some at least of this inaction on the 
part of the judiciary can be ascribed to 
a process of appointment of judges 
which lay entirely within the hands of 
the Minister of Justice at the time. The 
power to make appointments was a po
litical power and it was exercised by 
politicians in a political way. 

Appointing judges 
The political aim of undermining the 
independence of the Supreme Court 
Bench was recognised by others. In a 
memorandum submitted to the Hoexter 
Commission Mr Justice Didcott said: 

"To harness it, to control it as far as 

possible, is thus the aim of a deliberate 

and determined strategy one has wit

nessed for many years now. There can 

be no doubt about that. Too much evi

dence has accumulated." 

That threat remained a major concern 
of the Bar throughout the relevant period. 
The GCB was informed on a number of 
occasions that various Ministers of Jus
tice were contemplating a civil service 
Bench. In addition, the period saw a sub
stantial erosion from below of the work 
of the supreme court by extending the 
jurisdiction of the magistrate's courts 
and particularly that of the regional court 
in criminal matters. Other important ar
eas of justiciable disputes were allocated 
to specially created tribunals. 

The GCB did the following four 
things in regard to this threat: 
(a) In public statements and in represen

tations to the Government it stressed 
the need for an independent judici
ary of high quality and this informed 
its consistent public stance that the 
requisite qualities could best be 
found within the ranks of practising 
senior counsel. In 1980 it called for 
judges to be appointed by an inde
pendent body composed of judges, 
practising lawyers and others. 

(b) In representations to the Minister it 
raised objections to celtain appoint
ments, for example, that of the judge 

who sat in the case of S v Magoie, 
which has been referred to the Com
mission by Miss Justice Satchwell. 
The judge in question was a former 
member of Parliament given an am
bassadorial posting in Europe who 
was appointed to the Bench at a time 
when it was widely feared that he 
might return to active politics in 
South Africa as a leading member of 
the HNP. 

(c) 	The Bar made representations to 
commissions of enquiry, such as the 
Hoexter Commission referred to 
above, in opposition to the proposed 
institution of Intermediate Courts 
which the then Minister of Justice 
and his department proposed should 

justice and human rights did go to 
the Bench. It is largely for this rea
son that Professor Steven Ellmann 
was able to comment: 

"It is in fact quite startling to a foreign ob

server to see how many firm opponents 

of Government policies have been ap

pointed to the Supreme Court Bench by 

the National Party Government. Their 

presence and their impact suggest that 

... the traditions of the legal system are 

remarkably resilient." (1990) 6 SAJHR 

228 at 238 

Whilst we have expressed criticisms 
of the shortcomings of the Bench the 
position remains that throughout the 
apartheid period the Supreme Court 
Bench preserved a substantial measure 

The GCB's submissions to the TRC were presented by Jules Browde SC (left) and 
Malcolm Wallis SC (right). In the background are Gilbert Marcus SC and Peter 
Hodes SC, chairman of the GCB. Photo: De Rebus 

come into existence between the re
gional court and the supreme court 
and which would be staffed prima
rily by former magistrates. Mr Jus
tice Didcott described the proposal 
as "nothing less than constitutionally 
subversive, its intention being to cut 
the Supreme Court down to the size 
the planners want it to have." 

(d)It sought to persuade as many of its 
most capable members as possible to 
accept appointments to the Supreme 
Court Bench. Whilst it did not always 
succeed and some highly qualified 
people were unwilling for various 
reasons to accept appointments a 
number who made a conttibution to 

of judicial independence. Across the 
field of civil law there is no question that 
it maintained very high legal standards 
in accordance with internationally ac
ceptable standards of civil procedure. 
The application ofthose standards to the 
peculiar problems posed by the apart
heid policy was inadequate for the rea
sons dealt with above. 

Overall we believe that the record 
of the Bench was fairly summarised by 
Arthur Chaskalson SC (as he then was) 
at a conference in 1989 where he said: 

"In reviewing the history of the courts of 

this country some writers have criticised 

the way in which South African judges 

have discharged their duties over the 
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years. That they could have done better 

than they did is I think now clear. But 

that is true of all of us, and little is to be 

gained by lamenting the past. What is 

important is the future, and it is here that 

I believe that we will come to appreciate 

that we owe much to our judges, and a 

great deal to some of them. For despite 

all the paradoxes they have somehow 

held to the infrastructure and have kept 

alive the principles of freedom and jus

tice which permeate the common law. 

True, at times, no more than lip service 

has been paid to these principles, and 

there have been landmark cases where 

opportunities to give substance to and up

hold fundamental rights have been al

lowed to pass without even an expression 

of discomfort, let alone a vindication of 

the right. Yet the notion that freedom and 

fairness are inherent qualities of law lives 

on, and if not reflected in all decisions, 

is nonetheless acknowledged and rein

forced in numerous judgments of the 

courts. That is an important legacy and 

one which deserves neither to be dimin

ished nor squandered." 

Discrimination 
The advocates' profession, like all other 
institutions in South Africa, suffered the 
distortions created by the policies ofapart
heid. This had the inevitable result that 
the profession was and remains domi
nated by white males. The impact of ra
cially discriminatory legislative and 
administrative measures on the profes
sionallives of practitioners, and the Bar's 
attempts to deal with them, are traced in 
the succeeding two chapters. So too is 
the application of a colour bar within cer
tain South African Bars, until this was 
abolished nearly 20 years ago, and cur
rent measures intended to promote entry 
into the Bar and training within it. 

Speaking out 
Much of the GCB's submission to the 
TRC comprises a detailed chronological 
analysis of what, for the most part, was 
sustained public dissent and criticism of 
apartheid laws and executive acts. 

The colour bar 
When the GCB was formed in 1947, 
only the Pretoria Bar and the Orange 
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Free State Bar still maintained a racial 
restriction upon their membership. 

The fact that blacks were excluded 
from membership of the Pretoria Bar did 
not, as far as could be ascertained, elicit 
any comment or discussion at the time 
its constitution was adopted. 

The Pretoria Bar's constitution ap
pears to have escaped any particular 
notice until 1957, when the present 
Chief Justice enquired whether he could 
join the Society of Advocates of the 
Transvaal Provincial Division. He was 
informed that membership was re
stricted to whites, which led him to 
abandon his proposed application for 
membership of the Society. 

Because no formal request for mem
bership was made, the matter was not 
recorded in the minutes of either the Bar 
Council or the Annual General Meet
ing of the Bar. 

Only one or two other prospective 
applicants for membership of the Preto
ria Bar who did not proceed with an 
application prior to 1980 because of the 
racial restriction could be traced so far. 
One is Mr Solly Sithole SC, now a 
prominent member of the Pretoria Bar. 
Mr Dikgang Moseneke SC considered 
an application for membership of the 
Pretoria Bar prior to his admission as 
an attorney in April 1979 (Ex Parte 
Moseneke 1979 (4) SA 884 (T)). He did 
not proceed with it because of the col
our bar. When he eventually did apply 
for membership after the colour bar was 
removed, his application for member
ship was opposed by some senior mem
bers of the Bar, in spite of his having 
been admitted as an advocate by the 
Transvaal Supreme Court. The major
ity welcomed him, however. He was in 
fact subsequently elected to the Bar 
Council of the Pretoria Bar in 1989. 

Exactly when the Johannesburg Bar 
had removed the offending clause from 
its constitution could not be established, 
nor is the exact date available upon 
which the Free State Bar took the same 
step. It is clear, however, that by the early 
1920s already prominent members of 
the Johannesburg Bar objected to any 
racial discrimination in membership, 
and the clause was removed at some 
stage between 1923 and 1947. (See R L 
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Selvan SC "Early Days at the Johannes
burg Bar", 1995 Consultus 127) 

That the Orange Free State Bar still 
excluded blacks during 1957 appears 
from the facts in Section B below. The 
restriction must have been removed be
tween 1964 and 1970 but the relevant 
records are lost. All of the available sen
ior members and former senior mem
bers of the Free State Bar have been 
consulted and none has any recollection 
of this provision in the constitution or 
of any case where an advocate was ex
cluded from membership of the Orange 
Free State Bar in terms of such clause. 

Pretoria's colour bar gained notori
ety in 1977, when the now President of 
the Land Claims Court, Mr Justice Fikile 
Bam, filed a formal application for 
membership, having been encouraged 
to do so by Neser and Stafford. 

Bam's application was refused, but 
prompted a re-examination of the issue. 
A special meeting of the Bar Council 
was held on 14 April 1977 to consider 
whether an Extraordinary General 
Meeting of the Bar ought to be called to 
recommend the amendment of the con
stitution. The Bar Council resolved that 
no extraordinary General Meeting 
would be called. It was decided to defer 
the issue until such time as another ap
plication for membership was received 
from a black advocate. 

The exclusion of the Pretoria Bar 
from the GCB at the latter's AGM was 
averted, and on 23 February 1980 the 
Pretoria Bar finally voted by an over
whelming majority to remove the of
fending clause from the constitution. 
The motion was introduced by Harms 
se and seconded by Bliss QC. Seventy 
four members voted in favour of the abo
lition of the colour bar and 31 against 
(one lost vote having been added to the 
votes against). 

Shortly thereafter, Moseneke joined 
the Bar, followed by Sithole, Ngoepe and 
others. 

On 17 August 1997, the Pretoria Bar 
Council resolved: 

"( I) Die Vereniging bevestig die korrekt

heid van die besluit wat met meer as ' n 

twee-derde meerderheid gedurende 1980 

aanvaar is waarvolgens die klousule wat 

lidmaatskap van die vereniging tot > 
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blanke advokate beperk het, uit die 

Grondwet geskrap is. 

(2)Die Vereniging spreek onvoorwaar

delik sy spyt uit teenoor al1e persone wat 

voor 1980 nadelig getref is deur die 

voonnelde klousule en vra om verskoning 

daarvoor." 

The striking off of Abram 
Fischer QC 
The Johannesburg Bar Council recently 
acknowledged the courage and integrity 
of Bram Fischer. On 18 July 1995, it 
resolved to take steps to honour his 
memory. 

Ultimately, any application for strik
ing off poses a fundamental question: 
is the advocate a fit and proper person 
to continue to practice? Advocates are 
struck from the roll in order to protect 
the public from unscrupulous and dis
honest practitioners. While recognising 
that opinions may differ, the present Jo
hannesburg Bar Council has resolved 
that it does not hold the view that Bram 
Fischer was not a fit and proper person 
to continue to practice as an advocate. 
It believes that a grave injustice was done 
to him and today can only apologise to 
his family. The judgment is not one 
which it wishes to retain. Moreover, 
were it possible, the Johannesburg Bar 
Council would support any application 
for his re-admission to the roll of advo
cates. To this end, it would welcome the 
introduction of legislation to restore 
posthumously the name of Bram Fischer 
and others in a similar position to the 
roll of advocates. 

Lessons for the future 
We understand the essence of the ques
tions directed by the TRC at the institu
tions and bodies invited to make 
submissions regarding the legal system, 
1960-1994, to be this: how does South 
Africa endeavour to ensure that its le
gal system will not in the future again 
allow gross violations of human rights 
to occur? 

In the first place we submit, the re
qu!rement above all others is that a 
democratic order has to be sustained. 
This is a matter beyond laws, and legal 
systems. As the eminent English con
stitutionalist, Waiter Bagehot puts it: 

"[ tJhe life ofa constitution is in the 
spirit and disposition of those who 
work it". 
In the second place, the supremacy 

of the law has to be maintained. It is 
best maintained in our society, we have 
suggested, by a Declaration of Rights 
entrenched in a constitution. South Af
rica has bitter experience not only of the 
consequences of an unrepresentative leg
islature, but of a legislature rampant over 
the judicial arm of government and then 
itself ultimately (in an upward migra
tion of power through the caucus, the 
cabinet and inner coteries of cabinet 
committees) controlled by the executive. 

In the third place, an independent 
structure of COUltS is essential. The Bar, 
as has been described, was an early and 
committed protagonist of a separate and 
independent body presided over by the 
chief justice and charged with the task of 
appointing judges. It is essential that that 
approach continues. Concerns have been 
voiced in what we have said about the 
growth in size of the Judicial Service 
Commission under the 1996 Constitu
tion, and the striking imbalance now of 
political appointees to it. The JSC must 
expect to be under close scrutiny as it 
seeks to discharge in these difficult cir
cumstances the vital constitutional func
tion vested in it. The Bar will continue 
to support the JSC as it has done in the 
past, by putting information before it, by 
putting up nominees for appointments, 
and (through its representatives) engag
ing in the examination of candidates. 

In the fourth place, we would sug
gest particular care has to be taken to 
ensure the survival of key institutions 
of civil society, such as free media, vi
brant universities and other educational 
bodies, active institutions such as 
churches, political associations and 
other non-governmental organisations 
- and a strong legal profession. 

This brings us to what we would sug
gest is a fifth lesson from the past. This 
is that the legal profession needs to in
clude what Sydney Kentridge SC meant 
when he said that "it is the independent 
Bar inseparably from the independent 
Bench which is the protection ofthe citi
zen against the state". The hallmark of 
the Bar, it has been stated above, is the 

duty of the advocate to argue a cause, 
however unpopular, unconstrained by 
any concern for the loss of an existing 
clientele or the sensitivities of partners. 
This is not to denigrate the attorneys' 
profession: its members may be ex
pected to continue high standards of 
professionalism and a wider service to 
the administration of justice. The point 
however is that the structure of the Bar 
inherently fosters greater independence 
and in so doing, imposes a concomitant 
higher obligation. 

The independence of a profession is 
more than simply a state of mind 
amongst its members. It also exists in 
ensuring that the profession has the full
est control over its own affairs and in 
particular in precluding governmental 
interference in professional affairs. The 
European Court of Human Rights cor
rectly noted that 

"Totalitarian regimes have resorted - and 

resort - to the compulsory regimentation 

of the professions by means of closed and 

exclusive organisations taking the place 

of the professional associations and the 

traditional trade unions." Le Compte van 

Leuven & Demeyre v Belgium (1982) 4 

EHRR I at 23. 

This is also in accordance with Article 
24 of the Resolution on the Basic Princi
ples on the Role ofLawyers adopted by the 
8th United Nations Congress on the Pre
vention of Crime and the Treatment of Of
fenders held in Havana, Cuba from 17 
August to 7 September 1990 which reads: 

"Lawyers shall be entitled to form and join 

self-governing professional associations 

to represent their interests, promote their 

continuing education and training and 

protect their professional integrity. The 

executive body of the professional asso

ciations shall be elected by its members 

and shall exercise its functions without 

external interference." 

A sixth lesson is in our view that the 
organised profession, like the courts, must 
be made more representative of the popu
lation they serve. This is not to say that 
the administration of justice would best 
be served by an application of quotas, or 
crass preferment on grounds of race and 
gender alone. It is to say that strenuous 
endeavours must continue to be made to 
enhance the progress of more black and 
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women lawyers. A challenge for the Bar Inevitably the record is imperfect. apologise to his family. The Pretoria Bar 
is to pursue both equity and excellence. There is, the TRC has written to us, no Council resolved in August this year to 
And in doing so, it is still served by its judgment to be passed in these proceed apologise to all victims of its colour bar. 
Declaration of intent adopted in July ings. But in the inquiry of how it was On 17 October 1997 that Bar went fur
1990. That statement may usefully be that gross violations of human rights ther. It approved the following press state
compared with United Nations Resolu could have occurred in South Africa dur ment at an extraordinary general meeting 
tion 441121, adopted on 14 December ing the years 1960 to 1994, there is in of the whole Bar: 
1990. evitably an assessment of the Bar's role. " ... While other constituent Bars of the 

What is finally to be said about the In that regard, it is not for the Bar to pro GCB voiced their concern, the Pretoria 

role of the Bar during the period 1960 to nounce upon itself. What however it Bar failed to do so and, on more than 

1994? In these submissions we have en would wish to do, taking pride in those one occasion, refused to join its fellow 

deavoured to present the facts we have instances in which it, in the ways and on members in condemning executive ex

sifted from our records. Nearly all our the occasions described above, challenged cesses which brought the administration 

leaders from the earliest days are now inroads upon the administration of jus of justice into disrepute and prevented 

dead; as regards more recent times, lead tice, is also to acknowledge and regret the courts from protecting civil liberties. 

ers who survive have helped to clarify that there were occasions on which yet ...We apologise to our colleagues, 

matters not always clear from the records. more could have been done. At times so to the judiciary, the attorneys' profes

We have tried to present our history, good impregnable did the legislative and ex sion, the public at large and in particu

and bad. Thus we expose for public record ecutive fortress seem to be that Bar lead lar the victims of unjust laws for these 

the racism which existed in certain Bars. ers despaired. Just ten years before a failures. 

We have also recorded the endless pro commitment to transition to democracy As is the case with the apology 

tests, objections, and delegations to Min was announced, Kentridge SC wrote (in which we tendered in regard to the ra

isters seeking to combat yet further (1980) 128 University of Pennsylvania cial discrimination which our Bar prac

inroads in the administration of justice. Law Review 621) quoting William the tised until 1980, we should have offered 

In the circumstances which prevailed, Silent: our expressions of regret at a much ear

there is an echo of what Alexis de "Is there any hope of restoring what has lier stage. We apologise for this remiss

Toqueville wrote in Democracy in been lost? It would not be realistic to ness ... " 

America: say so. But realism, however sombre, is All advocates whom the GCB and its 
"No man can struggle with advantage not to be confused with silence or acqui constituent Bars represent would wish to 
against the spirit of his age and country, escence. 'It is not necessary to hope in rededicate themselves to promoting the 
and however powerful a man may be, it order to work, and it is not necessary to administration of justice in the future. 
is hard for him to make his contemporar succeed in order to persevere"'. In Milan Kundera's phrase, the 
ies share feelings and ideas which run The Johannesburg Bar Council has struggle against the abuse of power is 
counter to the general rule of their hopes resolved not to retain the judgment strik the struggle of memory against forget
and desires." ing Bram Fischer from the roll, and to ting. 	 III 

The International Bar Association 
Report on the conference of the Section on Business Law and the 

Section on General Practice of the International Bar Association 
held in New Delhi in November 1997. 

Peter Hodes SC, chairman of the GCB 

THE International Bar Association a programme during this conference and occasion was the threat to the independ
.1. (the IBA) has three sections, namely various fora also held meetings. ence of the legal profession worldwide 

the Section on Business Law (the SBL), On 1 November, the day before the from the advent of the multi-disciplinary 
the Section on General Practice (the start of the conference, I attended a Bar partnership, in particular between prac
SGP) and the Section on Energy and leaders' meeting with the IBA president, tising lawyers and accountants, a phe
Natural Resources Law (the SERL). It Desmond Fernando PC, and the senior nomenon which has been accepted in 

. 	 also has certain specialist subject fora. office bearers of the IBA where matters certain countIies, but is anathema to the 
The SBL and SGP held a conference in of mutual interest were discussed by Bar legal profession in others. 
New Delhi, India from 2-7 November leaders from around the world. An im A wide variety of topics which were 
1997. As is customary, the SERL staged portant topic for consideration on this discussed during the week made it diffi-
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