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A N experimental rule 37 A had al
.L-\.ready been in operation in the CPD 
since December 1993. Its limitations had 
been realised, however, and at the time 
of the seminar a task team comprising 
members of the judiciary as well as the 
legal profession in Cape Town were al
ready engaged in the exercise of drafting 
a brand new rule 37 A. The drafting com
mittee, under leadership ofJudge Selwyn 
Selikowitz, included representatives of 
the Bar, the attorneys' profession and 
Nadel. They produced a draft, which was 
approved by the Rules Board. In the re
sult the new rule 37 A was promulgated 
on 10 October 1997 (GN R 1352, Reg 

Gazette 6031). It is applicable to every 
civil action which is enrolled for hearing 
on or after 1 December 1997 in the CPD 
sub-rule (1)). 

A comprehensive discussion of the 
new rule by Prof Hennie Erasmus ap- . 
peared in 1998 January De Rebus 27-29. 
It is accordingly not the aim of this arti
cle to repeat that exercise. Instead, I shall 
merely attempt to highlight briefly the 
main aims of the new rule and the ways 
in which it has been sought to achieve 
those aims. 

It is the experience of every litigator 
under the present system that the vast 
majority of cases ahead of him in the 
queue will not go to trial on the appointed 
trial date. In many instances this will be 
so because of a last minute settlement. 
But in a substantial number of cases this 

. 	 will be due to the fact that the parties are 
simply not ready to go to trial. This often 
results in bitterly contested substantive 
applications and counter-applications for 
postponements and orders to compel, due 
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During January 1997 the General Council of the Bar took the 
initiative to promote a system of case management by 
organising a one-day seminar in Johannesburg, which 

coincided with the Exco meeting of the GCB. A full report of the 
proceedings, including the speeches delivered by Judge David 

Ipp of the Supreme Court of Western Australia and Judge 
Gerald Friedman, Judge President of the Cape Provincial 

Division, appeared in 1997 May Consultus at 34-41. 

to late discovery, amendments for a vari
ety of reasons. 

Differential case management 
The new rule seeks to redress some of the 
evils of this system. It does so by way of a 
system of limited differential case man
agement (DCM). Whereas the Uniform 
Rules apply to all cases across the board, 
the new rule recognises that individual 
cases require individual treatment. It seeks 

to achieve this in a variety of ways, which 
will become apparent by examining its 
provisions in broad outline. 

First of all, it requires the plaintiff's 
attorney to convene a progress confer
ence not later than two months after the 
entry date (i e the date upon which the 
details of the case have been entered in the 
register at the registrar'S office after the 
close of pleadings) (sub-rule (4)(b)). The 
purpose of the conference is "to conduct 
an in-depth review of the case and to reach 
agreement on how the issues can be re
solved as efficiently, economically and 
speedily as possible" (sub-rule (4)(d)). It 
also requires the parties to consider a 
whole list of matters relating to the prepa
ration of the case and the dates by which 
each step has to be complied with. 

After the conference, and not more 
than three months after the entry date , 
the plaintiff's attorney must fIle a minute, 
signed by all parties and listing in the 
form of a consent to an order the terms 
of all agreements reached (sub-rule 

(6)(a)). The minute must be in accord
ance with the new Form 22, introduced 
by the rule. The minute is then placed 
before a judge in chambers, who will is
sue directions in accordance with the 
parties' agreement (if satisfied that the 
parties have duly complied with the rule), 
or will order a directions hearing to take 
place, if he is not so satisfied. 

Three important innovations con
nected with the progress conference 
deserve special mention: 

(a) The parties must inter alia fix a date, 

known as the compliance date, by 
which date all steps must be com
pleted. This date may not be later than 
eight months after the entry date (sub
rule (5)(j)). 

(b) With regard to 	experts, the parties 
are required to consider the appoint
ment of "a single mutually acceptable 
expert or an agreed panel of experts". 
The parties are also required to agree 
upon the date by which the parties will 
fIle expert reports (not summaries). In 
addition, the opposing experts in the 
same or similar disciplines are required 
to confer and to deliver a joint state
ment setting out matters on which they 
agree and disagree (sub-rule (5)(g)) 

(c) The patties must likewise agree upon 
the date by which they will fIle witness 
summaries. The summaries, which 
must be signed by the witnesses, must 
be exchanged in every civil action other 
than actions for divorce and custody> 
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of children (sub-rule (l6)(a)). The pur
pose of the summary is "to facilitate 

clarification of the issues, clarification 
of the evidence in regard thereto and 

meaningful negotiations for the settle
mentof such issues" (sub-rule (16)(b)). 

The issue relating to witness summa
ries is undoubtedly the most radical inno
vation introduced by the new rule, yet it is 

something which has become an estab
lished feature of civil litigation in most 

common-law jurisdictions (Erasmus op cit 
29). The main purpose of the rule is to 

remove the element of surprise from trial 
litigation - the so-called method of "litiga

tion-by-ambush". The rationale is simply 
that if parties are entitled to be fully in
formed before trial as to all the documents 

in the possession of their opponents and as 
to all the expert witnesses whom they in

tend calling, together with the content of 
that evidence, there can be no logical rea
son why they should not, likewise, be in

formed of the evidence which their 

opponents intend adducing on every issue. 

Early settlement 
To sum up so far: the new rule seeks to 
achieve an in-depth review of the case and 

to plan the further conduct of the case at an 
early stage of the litigation - within two 

months after the entry date. It is hoped that 

this may lead to early settlement of many 
cases. At the same time, it also seeks to 

encourage early preparation for trial. Fur
thermore, it involves the judge at an early 

stage of the process. It enables the judge to 
decide mero motu to call a directions hear
ing where the parties have not complied 
fully with their obligations. It also enables 

the parties to compel compliance with di
rections in an inexpensive, informal and 

speedy manner through the medium of 

default notices and default hearings, which 
will do away with the anachronism of for
mal substantive (often opposed) applica

tions to compel compliance with the rules. 
A further important innovation is the 

fact that a trial date will not be allocated 
by the registrar until such time as a com
pliance certificate has been filed. Sub-rule 

(13)(a) requires that this certificate be fIled 
not later than 10 days after the compli
ance date and that it must be in accord
ance with the new Form 24. Upon the 

filing of this celtificate the registrar "shall 
forthwith allocate a date for trial and shall 
set the matter down for afinal conference 

to be presided over by a judge" (sub-rule 
(l4)(a)). The incentive to parties to com

plete their preparation as early as possible 

is immediately apparent. No longer will 
the diligent litigant have to languish in 

the queue behind all the unprepared liti
gants who may be prior in tempore; he or 

she can immediately jump to the head of 
the queue by making sure that his or her 
preparation is complete. 

The flipside of the coin is equally sim

ple and logical: cases which are not ready 
for ttial will not be allowed to congest 

the trial roll; instead, they will be 
sidelined to the 'not ready list', where 

they will receive intensive care until they 
are ready to re-enter the mainstream (sub
rule (15)). 

No doubt the new rule will require a 
significant change in the traditional ethos 
of litigation, change which will not always 
be universally welcomed in the profession 

or the judiciary, for that matter. No doubt 
it will present its fair share of teething 

problems. The architects of the new rule 
recognise this and they are realistic enough 
to regard the new rule not as the fmal step 
in the process ofdifferential case manage
ment, but merely the next step. W 
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have insight into the ethos of the board room 

will be accredited to the Executive Employ

ment Forum. At present there are three forms 

of intervention: 

• Firstly, a traditional expedited arbitration 

format which will deal with ex post facto 

disputes when an executive has been sub

jected to discipline. 

• Secondly, a form ofearly intervention in terms 

whereof a neutral person conducts a fact

fmding investigation into allegations against 

the executive whose position is being chal

lenged, and submits a recommendation to 

the chief executive officer. 

• Thirdly, a hybrid adjudicative-consensus 

building model in terms whereof a neutral 

person serves as the chairman of a three-per

son panel, the other two persons being ap

•pointed respectively by the management and 

the aggJieved executive.The panel will con

duct fact-finding and adjudicative functions, 

and also pursue consensus-building objectives. 

Other forums 
The other forums which have been established 

include the Employment Discipline Forum 

which is intended to cater for dismissal cases 

for misconduct and incapacity, the Employment 

Retrenchment Forum, which will deal with the 

whole range of disputes relating to retrench

ment from whether or not an economic ration

ale exists to whether or not consultation was 

fully exhausted, the Employment Equity Fo

rum, which will deal with the controversial 

area of affumative action, residual unfair la

bour practices, and related issues, and the Col

lective Bargaining Arbitration Forwn which 

will offer models of wage arbitration, interest 

arbitration generally, and strike regulation in 

the form of a strike umpire during the course 

of the suike and a mechanism for resolving 

disputes concerning the conduct of individu

als in the course of a strike. It is envisaged that 

appeals from these forums will be available 

when desired by the disputants to the Labour 

Relations Arbitration Appeal Tribunal. In ad

dition to these forums there will also be estab

lished a Dispute Resolution Systems Design 

Commission and an Employment Relationships 

Development Commission. 

Appeals 
The advent of the Labour Relations Arbitration 

Appeal Tribunal, in particular, will introduce a 

dimension into private labour relations dispute 

resolution which has hitherto been absent. It has 

been recognised that there is frequently a de

sire, even in expedited arbitration, for an op

portunity to have the decision of the single 

arbiu'ator revisited by a more senior tIibunal. 

The Labour Relations Arbitration Appeal Tri

bunal will serve precisely that objective, It will 

be composed of the leading labour lawyers in 

the country who will be selected for their expe

rience and acumen. Jeremy Gauntlett se, a dis

tinguished labour lawyer, is to become president 

of the lIibunal. 

The official launch of the labour relations 

service took place on 31 March 1998. W 
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