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A LTHOUGH the second edition of this 

~ook appeared as recently as Novem

ber 1994, the third edition is, as with all writ

ings by Malan, a welcome contribution to this 

subject, desclibed by an eminent senior coun

sel as "notoriously difficult" in a fairly recent 

case - Barlow Motors Investments Ltd v Smart 

1993 (I) SA 347 (W) at 352F. 

The third edition, like the second, fol

lows the division between page number ref

erences (Table of cases) (Contents), and 

paragraph number references (Index) (sec

tion numbers of the Act) , which I personally 

find irritating. 

I note, in passing, that the references to 

Pothier 5· Traite du Contrat de Change, are 

all from the Dutch translation of v.d. Linden, 

despite the availability of an English trans

lation thereof, duly acknowledged in the 

Bibliography. 

As with the second edition, the post-dated 

cheque is said to be "a bill payable on a fu

ture date and (which) becomes a cheque on 

that future date": (par 191, P 297, calling in 

aid the obiter remarks of Holmes J A in 

Standard Bank ofSA Ltd v Sham Magazine 

Centre 1977 (I) S A 484 (A) at 505. Surely 

this cannot be correct? A bill payable at a 

future time is governed by section 9 of the 

Bills of Exchange Act 34 of 1964 ("the Act"), 

whereas a bill payable on demand is gov

erned by s 8. 

The date on a cheque is not, and has never 

been, nor intended to be, its due date. 

Accordingly a post-dated cheque is not ex

pressed to be payable: 

at the expiration of a fixed period after 

date or sight; or 

on, or at the expiration of a fixed period 

after, the occulTence of a specified event 

which is celtain to happen, though the time 

of happening may be unceltain (s 9) 

and therefore never was payable on a future 

date. 

On the contrary, a post-dated cheque is a 

demand bill since "No time for payment is is 

expressed thereon" (s 8). 
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All this was admirably stated over ten 

years ago in the case of Hodgson & Lee (Pty) 

Ltd v Mardonius (Pty) Ltd (1986) 5 NSWLR 

496 by the Court of Appeal for New South 

Wales - a case which I believe should have 

been referred to by the learned authors. 

J note also under the section dealing with 

the "Successor of holder in due course" (par 

128: pp 20 I, 202), the learned authors 

uncritically accept the authority of the Eng

lish Court of Appeal in Jade International 

Steel Stahl und Eisen GmbH & Co v Robert 

Nicholas (Steels) Ltd (1978) I QB 917 

(CA); [1978] 3 All ER 104 (CA), that an 

immediate party to a bill ceases to be such 

when the bill is discounted, and does not 

regain that capacity when the bill is re

turned to it, and thus, deriving title through 

a holder in due course, holds free from the 

equities which applied under the contract 

between it and the other immediate party 

thereto. The court in Jade International was 

not referred, so it seems, to section 59(2)(b) 

of the English 1882 Act, the equivalent of 

our section 57(4). 

An uncritical acceptance of that case is 

not , with respect, warranted, despite its 

equally uncritical acceptance by a number 

of other authorities, notably Chalmers and 

Guest Bills of Exchange, Cheques and 

Promissory Notes 14 ed 284; Riley's An

notated Bills ofExchange Act and Cheques 

and Payment Orders Act 4 ed 105; G A 

Weaver & C R Craigic The Law Relating 

to Banker and Customer in Australia 2 ed 

par 10.280 and I 1.140; and Byles on Bills 

of Exchange 26 ed 223; but contra 

Crawford and Falconbridge Banking and 

Bills of Exchange 8 ed vol2 1467. 

Despite these minor quibbles of mine it 

would be a brave advocate, indeed, who ven

tured into COUlt in a bills ' case unarmed with 

this book. 

I have no doubt that Malan's further con

tribution to this topic will make the law of 

negotiable instruments less "difficult", al

beit probably not less " notorious" and will 

demonstrate that Felix Frankfurter, former 

Associate Justice of the United States Su

preme Court was wholly mistaken in de

scribing the law of negotiable instruments 

as "one of the dreariest branches of the 

law." (1961) 74 Harvard L R 433 at 441. 
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Durban Bar 
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THE first edition of this book was pub

lished in 1971; the second edition in 

1984. This third edition, stating the law as 

at 30 June 1997, demonstrates that it is a 

useful text book, that is, one which, while 

being academically sound, provides practi

cal answers for practitioners' questions. 

There are fifteen chapters. The introduc

tory chapter leads on to chapters dealing with 

the fundamental rules covering costs awards, 

exceptions to them, party and paIty and at

torney and client costs, security for costs, stay 

and dismissal of proceedings and costs, costs 

in connection with written offers to settle and 

tenders, discontinued proceedings and costs, 

costs of counterclaims and apportionment of 

costs, costs in relation to certain types of liti

gants, joint paIties and costs, costs in relation 

to certain types of proceedings and celtain 

stages of proceedings, taxation of costs and 

review of it, and a last chapter dealing with 

some statutory provisions and miscellaneous 

rules. 

The considerable good news is that the 

book covers these topics fully, systematically, 

and lucidly. It deliberately does not deal in 

detail with how the various items of the tar

iffs are dealt with on taxation. It deals rather 

with the paI1 played by the COUltS in making 

and supervising costs awards and supervis

ing taxations. Its format makes it easy to see 

what each, numbered and headed, section 

deals with. The index is comprehensive and 

helpful. 

The author has, commendably, ignored 

some suggestions by reviewers of earlier edi

tions for inclusions which would have intro

duced into the book discussion of topics 

outside his accurately identified field. 

The relatively minor bad news is that his 

publisher has chosen to publish this edition 

in loose-leaf form with taI·iffs as appendices. 

The long gaps between editions and the rela

tively small amount of new material in this 

edition show that the author's initial systemi

sation was sound and that his subject devel

ops slowly, so that a frequent supply of new 

pages is not neaI-Iy necessaI)'. The tariffs seem 

supeIiluous as they are deliberately not ana

lysed in detail in the text. 
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