
Chairman's report 

Report by Peter Hodes SC, 
chairman of the General Council 
of the Bar of South Africa, 
presented at the annual general 
meeting in Durban on 25 July 
1998. 

Membership 
Membership of the Bar grows apace, this 

despite attorneys obtaining rights of au
dience in the High C01ll1. The table be

low details the membership figures as at 
30 April of past five years. 

What is interesting to note is that the 

number of members at our Bars in
creased by 101 from 1 May 1997 to 30 

April 1998, by far the greatest growth 
in the past five years. 

Seventy four pupils wrote the Na
tional Bar Examination in November 1997 

of whom 53 passed. This was a 73% 

pass rate. 
What is, however, disquieting is the 

failure of many excellent black graduates 
and young lawyers to join the Bar. Two 

important reasons for this spling to mind: 

firstly, the appeal of employment at sala
ries and with perks which are far more 

attractive than the initial earnings at the 

Bar; secondly, the high cost of running a 
practice at the commencement of one's 

career - after a period of pupillage when 
pupils have been in receipt of no mean

ingful income -which makes it very diff

icult to hold one's head above water. Our 

Bars have become acutely aware of this 

problem in recent times and have stmted 

to take ameliorative steps in this regm'd. 

More, however, needs to be done on this 

score, particularly in regard to the pro

curement of adequate bursaries. Greater 
effOlts also need to be made to persuade 

the brightest black graduates and lawyers 
in other spheres of employment to join 

the Bm'. 

The past year's activities 
Ninety-four members of the Bar acted on 

the Bench during the year ending 30 

Apli11998. 
The advocacy training programme 

has gone from strength to strength, ini

tially with the assistance of the English 
Bar and thereafter with their assistance 

as well as that of the Scottish Bar and 

thereafter of the Bar of Sydney, New 
South Wales. To all these Bars we owe a 

deep debt of gratitude. The last advo
cacy training workshop took place in Jo

hannesburg, on Saturday and Sunday, 

25 and 26 July 1998, again with the much 
valued assistance of members of the 

English Bar. 
In September last year it was decided 

by the executive committee that with ef

fect from the beginning of this yem' the 
period of pupillage would be increased 

to five months. This was done after a joint 
meeting which I attended with the Na

tional Bar Examination Board and the 

National Advocacy Training Committee. 
As indicated in my predecessor's re

port to last year's annual general meet

ing, the Bar has been engaged in two 

initiatives, one domestically and the 

other internationally. In January last 
year a successful seminar on judicial 

case management was held in Johan
nesburg. It was clear that the Bar was 

keen on the legal profession in South 

Africa joining many other Common

wealth countries in employing modern 
techniques of case management to ex

pedite litigation before the courts. Hap

pily, in its third report, the Hoexter 

Commission proposed that case man

agement be instituted in South Africa 

and suggested that a pilot project be 

undertaken in the Cape Provincial Divi
sion, which has already brought into 

operation its streamlined Rule 37 A pro-
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Juniors (less than 5 years) 

Juniors (more than 5 years) 

Silks 

Totals 


1994 1995 1996 1997 1998 
535 558 520 504 520 
578 594 656 700 771 
186 201 217 .22l 235 
1299 1353 1393 1425 1526 

cedures. The Depaltment of Justice has 

indicated its acceptance of this proposal. 
In my personal capacity I attended 

the conference of the Section on Busi
ness Law and the Section on General 

Practice of the International Bar Asso

ciation in New Delhi in November last 

year. There the requisite formal deci

sions were taken for the formation of 

the Forum for Advocates and Ban'isters 

under the auspices of the Section of 
General Practice of the IBA. A steering 

committee consisting of Robin Owen 

QC of the English Bm', Chris Pullin QC 

ofthe West Australian Bar, and Malcolm 
Wallis SC was appointed to undertake 

the necessary arrangements. I am able 

to rep0l1 that they have aITanged an in

teresting programme for this initial 
meeting which will take place during 

the IDA conference in Vancouver in Sep
tember of this year. 

The GCB Office 
This continues to run smoothly under 

the excellent leadership ofElize van den 
Heever. Her endeavours and those of her 

staff, together with the contributions of 

Timothy Bruinders and Hailey Saldul
ker, have resulted in the office running 

most efficiently. To all of them I should 

like to express my thanks for the assist

ance they have given me this past year. 

Consultus 
Two editions of Consultus have appeared 

since our last AGM. It continues to go 

from strength to strength, Many people 

have complimented me on the improve
ment in our journal over the past few 

years, The previous difficulties in meet

ing deadlines have now been eradicated. 

For this and the improved quality of the 
journal we owe a debt of gratitude to 

Hennie Mellet, the editor, and his as

sistant, Linda Pelser. 

Relations with the Minister 
of Justice 
Since the last AGM I have had two cor
dial meetings with the minister. Further-
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more, on the question of internship, to

gether with the vice-chairman, Johann 
Gautschi SC, Jeremy Gauntlett SC, 

Ashwin Trikamjee, the then president 

of the Association of Law Societies, and 

Etienne Horn, the convenor of its High 

Court committee, and I met the Minis

ter. I shall refer to this meeting below. 

My discussions with the Minister at our 

two meetings were wide-ranging, as re

ported by me after these meetings. 

Relations with the 
attorneys' profession 
On 26 September 1997 Johann Gautschi 

SC, Malcolm Wallis SC, GelTit Grobler 

SC and I met representatives of the ALS 

to discuss matters of mutual interest. Our 

next meeting with the ALS was held on 

30 January 1998, when the Bar was rep

resented by Johann Gautschi , Malcolm 

Wall is, the chairmen of the constituent 

Bars and certain others and myself. On 

16 March 1998 the ALS disappeared, to 

be replaced by the Law Society of South 

Africa in which the representation is di

vided as follows: 50% by the erstwhile 

establishment; 25% by NADEL; and 
25% by the BLA. On Friday, 23 April 

1998, Johann Gautschi SC, most of the 

chairmen of the constituent Bars and I 
met with a delegation of the LSSA where 

a number of impol1ant topics were dis

cussed. This resulted in agreement to 

hold a further meeting with representa

tives of the LSSA, which took place in 

Umhlanga on Thursday, 23 July, the day 

before our AGM. 

I ndependent Association 
of Advocates 
The application by the Society of Advo

cates of Natal against De Freitas's was 

successful, with De Freitas being sus

pended from practice for six months. He 

did not apply for leave to appeal to the 

Supreme Court of Appeal, but subse

quently applied to the Constitutional 
Court for leave to appeal to it. The Con

stitutional Coul1 required that this ap

plication be argued before it and this was 

done during May. Judgment on this ap

plication is awaited.'" The GCB's appli

cation against Van der Spuy also 

succeeded and the Court ordered that 

he be suspended from practice for six 
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months. He has applied for leave to ap

peal, both to the Supreme Court of Ap

peal and to the Constitutional Court. 

These applications have still to be heard. 

Internship and Legal Aid 
Late last year, during an address by 

Arthur Chaskalson, the president of the 

Constitutional C01ll1, to the annual gen

eral meeting of the Transvaal Law So

ciety, he suggested, as a means of 

assisting in eliminating what he saw as 

the intractable financial problems being 

experienced by the Legal Aid Board in 

providing legal aid services, that all law 
graduates, after procuring the new four 

year LL.B, should be compelled to do 

one year's internship in offices such as 

that of the public defender which should 

be set up in various centres throughout 

the country. 

In January this year, the minister or

ganised a legal aid forum at which the 

GCB was represented by Johann Gaut

schi SC , Gerrit Grobler SC, Mike 

Hellens SC and Tshutsha Matyumza. 

At this forum it became abundantly 

clear that Chaskalson P's suggestion of 
a one year internship found favour with 

a great many of those present. At the 

executive committee meeting on 31 
January, I was mandated to meet 

Chaskalson P to discuss his proposal 

of internship and to inform him - as 

was decided by the executive commit

tee - that the Bar thought that commu

nity service in the form of internship 

was highly desirable, but that a period 

of training of one year should be di

vided as follows: firstly, five months' 

pupillage at the Bar, with the need to 

pass the National Bar Examination 

which would remain under the aegis 

of the GCB; thereafter, service at a "sur

vival salary" for seven months in of

fices of State institutions such as the 

public defender, the Receiver of Rev

enue or the Master of the Supreme 

Court, or in legal aid clinics. I met 

Chaskalson P during February, accom

* 	 See ]998 May Consultus 66. The 

judgment of the ConstinItional COUlt was 

delivered in September 1998. It 

is reviewed on p 128 of this issue 

Editor. 

panied by Jeremy Gauntlett SC and the 

chairman and vice-chairman of the 
Cape Law Society. We made no head

way with Chaskalson P. Thereafter, as 

indicated above, Gautschi SC, Gaunt

lett and Messrs Trikamjee and Horn 

and I met with the minister. While we 

were unable to elicit from him a con

sidered response to our proposals, he 

made it clear that the Bar would be con

sulted at all steps along the way towards 

any possible institution of internship. 

He indicated an understanding of the 

Bar's insistence that pupillage and the 

need to pass the National Bar Exami

nation be requirements for membership 

of the Bar and that the Bar continue to 

be responsible for running both pupil
lage and the examination in the future. 

In April 1998 I was approached by 

Prof CheryL Loots and Tony Richard 

of the Legal Aid Transformation Team 

which had been appointed by the Min

ister of Justice to enquire into and re

port on the future of legal aid in the 

country. Mr Richard is the co-ordinator 
of this team. One of the instructions of 

the minister, flowing from the legal aid 
forum in January 1998, was that the 

dependence on judicare for legal aid is 
to be lessened. I had an in-depth dis

cussion with Cheryl Loots and Tony Ri

chard and a subsequent meeting with 

Mr Richard. As a result of these dis

cussions J invited them to address our 

executive committee on 25 April 1998. 
I raised with them , as I did at the ex

ecutive committee meeting, the desire 

of the GCB to be represented on the 

Legal Aid Transformation Team. At the 

executive committee meeting in ques

tion, it was decided to appoint a sub

committee to report back and to make 

recommendations on the future of le

gal aid and internship. Gilbert Marcus 

SC was appointed as convenor of this 

subcommittee. Subsequent to the 

Trans-formation Team's initial report to 

the minister dated 18 May 1998, I was 

informed that the GCB could nominate 

a member of the Legal Aid Transfor

mation Team and I accordingly nomi

nated Marcus SC and, as his alternate, 

Timothy Bruinders. 

The report of the Marcus subcom

mittee is awaited. > 
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GCB NEWS 
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The future of the profession 
On 16 March 1998 I attended the cer
emony at which the Law Society of South 

Africa came into being. During various 
speeches made on this occasion, refer

ence was made to the need for fusion in 
South Africa. From what was said there 
it is clear that this is a matter with which 
we have to deal without much delay. For 
some time now there have been informed 
references to the possibility, if not prob

ability, that a single legal practitioners' 
Act will be passed soon encompassing 
both the advocates' and attorneys' pro

fessions. At the executive committee 
meeting on 25 April it was decided to 

appoint a subcommittee to consider and 
to make recommendations in regard to 
the future of the profession, including the 
question of fusion. Malcolm Wallis was 

appointed as convenor of this subcom
mittee. Their report is likewise awaited. 

The Judicial Service 
Commission 
The JSC has met twice since our last 

AGM. In October 1997 it met to consider 
appointments to various benches through
out the country. It filled only one of two 

vacancies for the Supreme Court of Ap
peal and did not appoint a single judge"to 

the Transvaal Provincial Division, despite 

there being three vacancies. It appointed 
one judge to the Cape Provincial Division, 

one to the Natal Provincial Division and 
one to the Ciskei High Court, as well as 

two to the Labour Appeal Court and three 
to the Labour Court. All but one of the 
appointees had the support of the GCB, 

and all but one of the appointees to the 
High Court bench were practising advo

cates at the time of their appointment. In 

one instance the response to questions on 
the standard questionnaire played a sig

nificant role in the rejection of a candi
date, particularly after the GCB was able 

to point out to the JSC a serious non-dis

closure on the part of the nominee. 
In April 1998 the JSC met to consider 

a number of appointments. Despite there 

being two nominees for the position of 
Deputy Judge President of the NPD, nei

ther of them was appointed and this posi
tion remains vacant. Both vacancies on the 
CPD were filled, as was the solitary va

cancy in the Transkei High Comt. Only 

one of three vacancies on the TPD was 

filled. Two nominees for appointment to 
the TPD failed to gain nomination after a 

non-disclosure in the completed question

naire in one case and inadequate disclo
sure in another case was drawn to the 
attention of the JSC by the GCB. While 
there were four vacancies to the NPD, only 
two were filled. In the CPD one of the two 

appointments was an advocate, while the 
other an academic who had the SUppOlt of 
the local Bar Council. The appointee to the 
TPD bench was an advocate as was 

the new judge appointed in Transkei. One 
of the two appointees to the NPD, who wa.;; 
supported by the GCB, was an advocate. 

One nominee whom we strongly supported 
for appointment to the NPD was not ap
pointed. The failure to appoint him resulted 
in great disquiet. I spent almost two full 

days at the hearings in April. It was clear 
to me that not all of the nominees were 

treated in the same manner by the JSC 
while being interviewed. From all the in
formation at my disposal and from what I 
saw there, I am satisfied that it cannot be 
gainsaid that the politicians on the JSC 

hold the balance of power, which is a most 
unsatisfactory state of affairs. 

As mandated by the executive com
mittee on 25 April, I wrote to the Chief 

Justice, in his capacity as chair of the JSC, 

indicating that the GCB believes that the 
proceedings of the JSC should be wholly 

open to the public (save for good cause 
shown, and a ruling in given circum

stances by its chairperson) and asking that 
this issue receive consideration at the next 

sitting of the JSc. I also published a me
dia release in which it was stated that the 

GCB had resolved to ask the JSC to con
duct all its proceedings in public, furnish

ing the same reasons for the suggestion 
as I had conveyed to Mahomed Cl. 

The JSC will be meeting in October 
1998 to consider nominees for appoint
ment to the position of Judge President 

of both the CPD and the TPD and Deputy 
Judge President of the NPD, as well as 
for three vacancies in the TPD, two in 

the CPD, two in the NPD and one in the 

Northern Cape Division. Interestingly 
enough, the one vacancy in the Supreme 

Court of Appeal which was left unfilled 
in October 1997 did not come up for con
sideration at the April 1998 meeting of 

the JSC and it is not scheduled to be con

sidered at its meeting this October. 

Meetings of the GCB 
Executive 
Three full meetings of the GCB execu
tive have been held since the last AGM. 

Advocates for Transfor
mation ("AFT") 
In late April 1998, immediately before the 
annual general meeting of the Cape Bar, 

the black advocates at that Bar met and by 
majority decided that no black advocates 

should make themselves available forelec
tion to the Bar Council or appointment to 

any of its subcommittees and that any black 
members of the Bar Council should re
sign. This resolution was carried out and 
the black members all walked out of the 
Cape Bar's AGM. Subsequently the black 
advocates at the Cape Bar formed them

selves into a group known as Advocates 
for Transformation. They have met with 

a subcommittee appointed for this purpose 
by the Cape Bar Council. As it was clear 
to me that the same issues which had 
arisen in the Cape would raise their head 
at other Bars in the country, I thought it 

appropriate to arrange for a transforma
tion forum for Saturday, 25 July. I re

quested each Bar to arrange for its black 

advocates to nominate representatives to 
attend such forum. Subsequently, on 20 

June, at a meeting of black advocates from 
various parts of South Africa, including 
Cape Town, Johannesburg, Pretoria, Dur
ban, Transkei, Bisho and the Eastern 

Cape, it was resolved to establish and form 
a body called Advocates for Transforma

tion (National). A steering committee 

comprised of representatives of the con

stituent bars was also elected at this meet
ing, as was a secretariat. The steering 

committee was asked to draft proposals 
for transformation of the GCB, the con
stituent bars and the legal profession as a 

whole and to table these proposals at our 
transformation forum on 25 July. The 

steering committee and secretariat was 
mandated by AFT (National) to represent 

it at the transformation forum. 

International conferences 
I attended the annual meeting of the IBA 
Council in Vienna in June and the fol-

CONSULTUS, NOVENlBER 1998 110 



lowing day I was present at a meeting of 

Bar leaders together with the president 
and vice-president of the IBA. 

General 
I should like to express my gratitude to 
my vice-chairman, Johann Gautschi SC, 
for his willing assistance to me at all times. 
I should also like to express my apprecia
tion for the work done by the National Bar 
Examination Board together with the re
gional pupillage committees and the 

judges who assist in the examination of 
pupil advocates, as well as to the mem

bers of the National Advocacy Training 
Committee and the various trainers, in

cluding members of the judiciary, for their 
sterling work. My thanks are also due to 
the members of the various GCB subcom
mittees and to those members of the Bar 
who have givBn of their time and wisdom 
whenever called upon to be of assistance. 

Annual general 
meeting 
Report by Halima Sa/du/ker, 
assistant honorary secretary, 
on the AGM of the GCB held at 
Umh/anga on 24 & 25 Ju/y 1998. 

T HE 53rd annual general meet
ing of the GCB was held at the 

Beverly Hills Hotel, Umhlanga, 
on 24 and 25 July 1998. 

Transformation has slowly but surely 
taken place within the ranks of the GCB 

delegates as some of the delegates were 
women. Included amongst the delegates 

were Shelly Walker from the Durban Bar, 

Bess Nkabinde from the North West Bar, 

Kathy Alexander and Liesel Fichardt 
from the Cape Bar, Cynthia Pretorius 
from the Pretoria Bar and Irma Schoe

man from the Free State Bar. 
The AGM was preceded by a splen

did cocktail party hosted by the Durban 
Bar on the evening of 23 July 1998 to 

welcome all the delegates from the various 
constituent bars. 

The items on the agenda for this year's 
AGM were numerous and vigorous de

bate and exhilarating cross-talk ensued 
on the topics. 

Lively discussion centred around the 

NOVEMBER 1998, CONSULTUS 

proposed Legal Practitioners Bill, intern

ship and the future of the legal profession. 
The overwhelming interest shown by 

members of the legal profession in the 

Trial Advocacy Training Programme was 
both encouraging and welcomed. The 
GCB resolved that the Trial Advocacy 
Training Programme be undertaken for 
attorneys at a fee. 

Regarding Consultus, there was a 
need for more frequent publication and it 
was suggested that perhaps this be con

sidered on an experimental basis for the 

following year. * 
Much debate and discussion regard

ing the National Bar Examinations en

sued and it was resolved that a meeting 
between the GCB executive, both mem
bers of the National Bar Examination 
Board and the Advocacy Training Com
mittee be scheduled for 2 October 1998. 

The Cape Bar's initiative of issuing 
questionnaires to those of their pupils 

who had passed the examinations to ob
tain their views on the examination and 

on ways in which improvements could 
be made to the existing paradigm of the 
pupillage system was welcomed by other 
constituent bars and similar initiatives at 

the constituent Bars were encouraged. 
Hilton Epstein SC resigned as the 

GCB's representative on the Legal Aid 

Board and Dennis Kuny SC was ap
pointed in his place. 

The question of whether the GCB 
should permit its members to accept briefs 
directly from the Arbitration FOlUm so that 

the same position as applies to IMSSA 

and AFSA pertains to the Arbitration 
FOlUm was raised, and the GCB resolved 

that accreditation be granted to the Arbi
tration FOlUm. 

It was reported that USAID would be 
making available funding to pupils from 

disadvantaged backgrounds to the extent 
of20 pupils per annum who would be re
ceiving grants ofR 1 500 per month. (Fur

ther discussions with Adv Thomas 
Bokaba who is the project director have 

indicated that this would only be imple

mented at the beginning of 1999.) 
The agenda also dealt with the adop

tion ofreports of the Professional Commit

tee of GCB, Parliamentary Committee, 

* See the editorial in this issue - Editor. 

Laws and Administration Committee, Pro 

Bono and the Human Rights Committee. 
The only disappointing feature of the 

AGM was the cancellation of the 
planned 4th National Bar Conference 

1999 but the GCB proposed that the 
possibility of holding such a conference 
be reviewed. The question of perhaps 
holding conferences in conjunction with 
the Bars outside South Africa was both 
appealing and compelling as it would 
bring an international flair that was 

lacking at our previous Bar conferences. 

Transformation 
The most important characteristic of this 

year's AGM of the GCB was the stress 
on transformation. Concerns were raised 
about the lack of gender and race 
representativity at constituent Bars and 
positive views on the way forward to im
plement mechanisms which will ensure 

greater representativity were articulated. 

The GCB faces many challenges and it 
certainly has the breadth of vision to in

fluence transformation. 
The GCB and the AFT (Advocates for 

TransfOlmation) agreed on the need for 
transformation at their meeting on 25 July 

1998. The remarkable spirit of co-opera

tion and optimism among the delegates 

in this regard was a giant leap forward 
for the transformation process. 

The GCB also resolved that the past 

conventions of the GCB be identified with 
a view to possible changes and that the 
possibility of a second vice-chairman be 

considered. 
The GCB was represented by Peter 

Hodes SC and Johann Gautschi SC at 

the IBA Biennial Conference in Vanco

uver in September 1998. 

Peter Hodes SC was re-elected as 
chairman of the GCB, Johann Gautschi 
SC as vice-chairman, Timothy BlUinders 

as honorary secretary and Halima 
Saldulker as assistant honorary secretary. 

The AGM ended with the Durban Bar 
hosting with impeccable organisation a 

sumptuous dinner at the Hilton Hotel. 
The GCB owes a debt of gratitude to 

its secretary, Elize van den Heever, and 
Caroline Berry, Durban Bar administrative 

secretary, for their limitless energy 
and industry in making this AGM a very 

successful and enjoyable one. > 
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