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Taxing the judges 
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ORDINARILY judges avoid be 
coming involved in litigation, 
although, occasionally, a judge 

may descend into the arena. Judge F E T 
Krause, while sitting in the Transvaal 
Provincial Division, entered the lists 
against none other than the taxman. 
Krause objected, possibly on principle 
and possibly opportunistically, to the taxa
tion of his judge's salary by the Commis
sioner for Inland Revenue. 

F E T Krause - the judge 
who would not be taxed 
Frederick Edward Traugott Krause 
(born 29 April 1868) was no ordinary 
man. One brother was A E J Krause, a 
judge of the Orange Free State Repub
lic, the other was L E Krause. Krause 
obtained his LLD from the University 
of Amsterdam and was called to the Bar 
in England. He was a member of the 
Middle Temple. He practised in the 
Transvaal Republic and became State 
Attorney. As State Attorney he regarded 
himself as ex officio the head ofthe Bar. 
This led to protest action by the Bar. (See 
Pretoria Bar 100 Years 1977 13-l7.) 
One of his cases was with Or Coster in 
the Reform Trial. (On Dr Coster see AA 
Landman "Dr Herman Coster: Regs
geleerde en patriot" 1982 (23) 2 
Codicillus 29-34.) Harry Morris de
scribed Krause as one of the "big boys" 
of the pre-Boer War Bar 1899-] 902 (H H 
Morris KC Thefirst40 years 40.). 

The outbreak of war saw Krause as 
the Special Commandant for the Wit
watersrand. He surrendered Johannes
burg to Lord Roberts with the mines 
intact and without loss of life. He was 
subsequently permitted to travel to Lon
don. There, in 1901, he read a letter by a 
fOl)11er Johannesburg advocate, Forster, 
in The Pall Mall Gazette. Krause had 
issued a warrant for Forster's arrest be
fore the war on charges of high treason 
but Forster had fled and joined the Civil 

Intelligence Department in Cape Town. 
Krause was incensed at the suggestion 
of Forster that 'all the Boers still in the 
field be treated as robbers and bandits 
and not as belligerents'. Krause wrote let
ters to one of his public prosecutors in 
Johannesburg. In one letter, which was 
intercepted by British intelligence, 
Krause wrote that Forster should be 'shot 
dead and that in a lawful way or other
wise he be put out of the way' . 

Krause was arrested and brought to 
trial where he was indicted for incite
ment to murder under An Offence 
Against the Persons Act before the Lord 
Chief Justice of England and a jury. 
Rufus Isaacs, later Lord Reading who 
became Lord Chief Justice and still later 
Viceroy of India in 1921, defended him 
and the charge was reduced to an at
tempt to incite (L Blackwell OfJudges 
and Justice 174). The maximum sen
tence oftwo years imprisonment was im
posed. The Middle Temple disbarred 
him. (See L Blackwell Farewell to Par
liament 196-198 for the most compre
hensive report of Krause's tangle with 
the law.) 

After the Treaty of Vereeniging had 
been signed in merchant George Hays's 
Pretoria residence, Boer prisoners were 
released. Krause was, however, de
tained in gaol and not released like 
other prisoners (A A Roberts A South 
African Legal Bibliography 368). On 
his eventual release, Krause returned 
to Johannesburg. Like all other barris
ters he was obliged to reapply to the 
Supreme Court for re-admission to the 
Bar and to take a new oath of alle
giance. His criminal record was viewed 
as an impediment. However, he was 
admitted. (See Ex parte Krause 1905 
TS 221 and M Manfred Nathan Not 
Heaven Itself214.) He rebuilt his prac
tice sharing chambers with Harry Mor
ris in the National Mutual Building. 
The circumstances of his re-admission 
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were invoked by Lesley Blackwell, then 
a retired judge, in defence of the pro
posed disbarment of Bram Fischer QC 
in 1965. (See Stephen Clingman Bram 
Fischer - Afrikaner Revolutionary] 998 
371.) 

Krause received a free pardon in 
1909 and was granted silk in 1912. In 
1921 the Middle Temple restored to him 
all the privileges of the Inn as from the 
date of his disbarment. Krause was el
evated to the bench of the Supreme 
Court as a puisne judge of the TPD on 1 
April 1923. 

Special plea - a tax break 
for judges 
Krause seems not to have objected to the 
taxation of his judge's salary until the 
year of assessment ending on 30 June 
1926. He then raised an objection to 
the assessment to income tax of his sal
ary of 2 250 Pounds and a local allow
ance of250 Pounds. His case was argued 
before the Special Court for hearing In
come Tax Appeals. His objection was 
dismissed but he stated a question of law 
to be heard by the TPD. Tindall (later 
an AD judge) and Greenberg (later JP 
of the TPD) 11 answered the question in 
the affirmative. Krause was still dissatis
fied. He appealed against the decision to 
the Appellate Division of the Supreme 
Court of South Africa (Krause v Com
missioner for Inland Revenue 1930 4 
SATC75). 
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His case was heard by four judges 

of appeal - Wessels, Curlewis, Strat
ford JJA and J E R de Villiers AJA. 

Wessels was to become Chief Justice 

on 4 October 1932 and died in harness. 

Curlewis became Chief Justice on 21 

October 1936. Stratford became Chief 

Justice on 1 March 1938. J E R de 
Villiers, then Judge President of the Or

ange Free State Division, was acting 
in the AD. He was elevated to the AD 

on 1 March 1933 (See AA Roberts A 

South African Legal Bibliography). 
Krause's case was argued by Phillip 

Millin, later a judge of the TPD. See E 

Kahn Fiat Iustitia - Essays in memory 
ofOliver Denys Schreiner 24-27. 

Krause's objection was a constitu

tional one. It was his case that the im

position of income tax was in conflict 

with s 100 of the South Africa Act, 

1909. Section 100 provided that all 
judges to be appointed after the estab

lishment of the Union (31 May 1910) 

'shall receive such remuneration as 

Parliament shall prescribe, and their re

muneration shall not be diminished 

during their continuance in office.' 
Krause's case was that the taxation of 

his salary amounted to a diminution of 
his judge's salary which was in con

flict with the South Africa Act. 

The Special Court for hearing In

come Tax Appeals dismissed the ob

jection and upheld the assessment. It 
held that the burden of payment of in

come tax fell on Krause in his capacity 

as a citizen and not as a judge. The In

come Tax Act 40 of 1925, in including 

judges in the scope of the tax without 

exempting their official salaries, did not 

infringe s 100 of the South Africa Act. 

The TPD found that it could not con

strue s 100 of the South Africa Act to 

mean that judges' salaries were exempt 

from income tax. The bench pointed to 

the anomaly which would be created 

in respect of judges appointed to the 

courts of the Colonies prior to unifica

tion and who were confirmed in their 

appointments by the Act. There was no 

. provision with regard to the diminu

tion of the latter's salaries. 

Millin repeated the argument in the 

AD. It was contended that the South 
Africa Act was the dominant act and, 
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as the Income Tax Act did not specifi

cally state that judges should pay tax 
on their salaries, the Income Tax Act 

should be read so as to exclude judges' 

salaries from the computation. 

Wessels J A doubted whether taxa

tion amounted to a diminution of a 

judges salary but found that, except in 

the cases mentioned in s 152 of the Act, 

the courts could not declare any por
tion of an Act unconstitutional and 

therefore void. Secondly, if a later Act 

was inconsistent with the South Africa 
Act, the court might hold that the later 

Act impliedly varied that part of the 

South Africa Act as was inconsistent 

with the later Act. Wessels JA was of 
the view that if the Income Tax Act, 

taken as a whole, showed an intention 
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on the part of the legislature to place 

judges on the same footing as other citi

zens so should it be. 

Wessels JA was of the opinion that 

diminution did not mean that the gov

ernment had no power to vary the sal

ary paid to a judge. It did mean that it 

should not make deduction from sal

ary as it did for civil servants, e g wid

ows and pension funds. It might not 

even deduct from ajudge's salary what 

he might have to pay as income tax. 

The executive must pay his full salary 
without any deduction on any plea or 

pretext. The judge also examined the 

provisions of the Income Tax Act and 
concluded that, even if it were a dimi-
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nution of salary, it was intended to be 

taxed. 
Stratford JA uttered similar senti

ments. He remarked that the idea that 
ajudge was exempt from tax would not 

readily occur to any judge but for the 

decision in Evans v Gore (253 US SC 
244). This decision was based on sIll 

of the American Constitution which 

provided that 'Judges of the Supreme 
Court ... shall at stated times, receive 

for their services a compensation, 

which shall not be diminished during 
their continuance in office.' By a ma

jority of seven to two the US Supreme 
Court held that a tax on the income of 

the judges of the United States was a 
diminution of their salaries within the 

meaning of sIll . 
Stratford JA examined the purpose 

of s 100 of the South Africa Act. He 

approved of the sentiments stated in the 
majority judgment that it was 'to at

tract good and competent men to the 

bench and to promote that independ

ence of action and judgment which is 

essential ... '. However Stratford JA 
agreed with the dissent of Holmes J 

that: 'the exemption of salary from 
diminution is intended to secure the in

dependence of the judges ... That is a 

very good reason for preventing the 

attempts to deal with judges salaries as 

such, but seems to me no reason for ex

onerating him from the ordinary du
ties of a citizen which he shares with 

others. ' 
De Villiers AJA said that the plain 

meaning of s 100 was that the remu

neration of a judge must remain at or 

above the rate which was in force when 

the judge took office. Income tax was 

not a diminution of ajudge's salary. But 

even if it was, s 100 applied to a dimi

nution ofjudicial remuneration and was 

not aimed at a diminution which results 
from the application of the ordinary rev

enue law. 

In the result the appeal was dis

missed. CurIewis JA did not, according 

to the report, deliver a judgment. 

Krause - a postscript 
Krause no doubt paid his income tax. 

He was appointed the Judge President 
of the OPD on 15 February 1932. > 
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Stratford, who had became Chief Jus

tice of the Supreme Court, if L Black
well's tale, in Are Judges Human? 
182-183, is true, was to deal with 

Krause again but without officially 

knowing his identity. Krause, then 

judge president of the OPD, says 
Blackwell, was the anonymous corre

spondent, 'Old Bloemfonteiner', whose 

letter published in The Friend attacked 
the judges of the AD for hearing an 

appeal in Cape Town on the grounds 

that 'the Free State summer conditions 
might damage their own health and 

that of counsel'. It was suggested that 
the judges resign if they could not re

spect the spirit as well as the letter of 
the law. The unfortunate editor was 

hauled before Stratford CJ who fined 

him 50 Pounds for contempt of court. 

(See In re Mackenzie 1933 AD 367 and 

Hugh Corder Judges at Work 23.) 
Krause served on the bench until his 

retirement in 1938. He continued to act 

for some time and devoted himself to 

penal reform. He died in Pretoria on 

23 August 1959 at the age of 92 leav

ing his library to the Johannesburg 
Magistrate's Court. (See I Goodman 

Judges I have known 89 and Roberts 
368.) 

Ta~~tion of judges' 
salaries - an update 
Evans v Gore was extended by Miles v 
Graham 268 US 501 (1925) to exempt 

the salary of a judge of the Court of 

Claims appointed subsequent to the en

actment of the taxing Act. But Evans v 
Gore was disapproved and the Miles 
case was overruled in 0'Malley v 
Woodrough 307 US 277 (1939) where 

it was held that income tax was not an 

unconstitutional diminution of the 

compensation of a judge. Judges are 
also citizens and their particular func

tion does not generate an immunity 

from sharing with their fellow citizens 
the material burden of the government 

whose constitution and laws they are 

charged with administering (at 282). 

[See Findlaw: US Constitution: Article 
III (annotated on the Internet).] 

The bar on the executive's or parlia

ment's diminution of the salary of a 

judge as a pillar of judicial independ

ence is by no means an academic provi

sion. L Blackwell, Blackwell Remem
bers 154, details an instance when the 

Labour Government in the State of 

Queensland, Australia, was deeply an

gered by some decisions of their Su
preme Court. They would like to have 

attacked the judges by way of their sala

ries but they could not do so and vented 

their spleen by abolishing judges' pen
sions. More recently, according to a 

former Zimbabwe High Court judge, the 

government of the day has secured the 
resignation of ajudge by the simple ex

pedient of letting his salary stagnate. 

(See too the observations in regard to 

the South African judiciary in G W 
Keeton The British Commonwealth 
The development of its Laws and Con
stitution Vol 5 (South Africa) by H R 

Hahlo and Ellison Kahn 265.) In the 

1970s an investigation was conducted 
by Chief Justice Rumpff into the circum

stances which surrounded payment of 

allowances to judges. This was probably 
directly related to judges' salaries which 

had been allowed to stagnate. 
According to D Pannick Judges 13, 

relying on R F V Heuston Lives of the 
Lord Chancellors 1885-1940513, in 
the 1930s the English Government in

tended cutting all official salaries in

cluding those of judges by 20%. The 
judges successfully resisted this. 

The South Africa Act of 1909 did not 
constitute, save in one respect, the 

fundamental law and it could be var

ied by an Act of Parliament. The South 
Africa Act was denuded and the safe

guard of judges' salaries was restated, 

in an ordinary Act of Parliament, s 

1O( I) of the Supreme Court Act 59 of 

1959. The Republic of South Africa 

Constitution Act 32 of 1961 did not 

advert to the securement of judicial 

salaries. The Constitution of the Repub

lic of South Africa 209 of 1993 pro

vided in s 104(2) that judges of the 

Constitutional Court and the Supreme 

Court 'shall receive such remuneration 

as may be prescribed by or under law, 

and their remuneration shall not be re

duced during their continuation in of
fice'. Deon Basson South Africa's 
Interim Constitution 157 notes that this 
was 'to ensure their (financial) inde

pendence'. Probably the aim was 

broader, namely to ensure the inde
pendence of the bench generally. 

The Constitution of the Republic of 

South Africa Act 108 of 1996, which 

is currently our supreme law, en
trenches the principle by providing in 

s 176(3) that: 'The salaries, allowances 

and benefits of judges may not be re

duced'. This section only applies to 
judges of the Constitutional Court, 

High Court and possibly to judges of 

other courts but does not include judi
cial officers such as magistrates and 

regional magistrates. It applies further 
than salaries and includes allowances 

and benefits. The section only applies 

to sitting judges and may therefore not 

cover the Queensland example cited 

above; pension benefits usually only 
occur on termination of office and may 

fall outside the protection of the Con

stitution. 
The Constitution is silent on the 

question of taxation. There is unlikely 
to be another Krause to take the point 

that judges' sal aries, allowances and 

benefits should be exempt from taxation 
on the grounds of s 176. Such a notion 

could not be entel1ained. Wessels JA's 
suggestion that the anticipated income 
tax (now collected by way of PAYE or 

SITE) would not be permissible as a 
deduction would also not be entertained. 

Stratford JA did not, in any event, think 
that it was impermissible. 

One question remains. Can judges 

validly waive their entitlement to their 
salary, allowances and benefits? Regu

lation 3(2) of the regulations promul

gated in terms of s 12 of the Judges' 

Remuneration and Conditions of Em

ployment Act 88 of 1998, provides that 

If a judge waives in writing his or her 
right to unreduced remuneration in 

terms of s 104(2) of the 1993 Consti

tution the Minister of Justice may 

grant the judge additional leave on half 
pay for a period of one and a half 

months. Probably such rights can be 

waived. See the debate on the possi

bility of waiver of a right ensconced 

in the Bill of Rights in S v Mathebula 
and another 1997 (1) BCLR 123 (W) 

and S v Shaba and another 1998 (2) 
BCLR 220 (T). W 
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