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Aspects of practice • Praktyksbrokkies 


John Middleton 
Pretoria Bar 

This instalment pertains to the law reports from January to the end of July 1998, 
as well as a number of selected cases from the later reports. 

Abuse of Rule 6(5)(f) of the 
Rules of Court - Provincial 
and Local Divisions 
Nordberg INC and Another 
v AQTN Services CC and 
Another and Several Other 
Matters 1998 (3) SA 531 (T) 
As the Pretoria Bar, in its wisdom, found 
it appropriate to draw the following 

judgment of Kirk-Cohen J to the atten
tion of all junior counsel it seems ap

propriate to incorporate it in this 

column. 

In his judgment, delivered on 19 

February 1997, the judge had the fol
lowing to say concerning the abuse of 

the above-mentioned rule: 
'In Luna Meubel Vervaardigers 

(Edms) Bpk v Markin and Another 1977 
(4) SA 135 (W) at 136B the late Mr 

Justice Coetzee said: 

"Undoubtedly the most abused Rule 

in this division is Rule 6(12) ... Far 

too many attorneys and advocates 
treat ... (the) ... subrule ... simply as 

pro non scripta. " 
'I am sure that the Learned Judge, 

had he still graced the Bench, would 

have permitted me to plagiarize his words 

thus: 

"Undoubtedly the most abused Rule 

in this Division is Rule 6(5)(f) ... far 
too many attorneys and advocates 

treat this subrule as pro non scripta. " 
'Subrule 6(5)(f) reads as follows: 

"(f) Where no answering affidavit, or 

notice in terms of sub-paragraph (iii) 
of paragraph (d), is delivered within 

the period referred to in sub-para

graph (ii) of paragraph (d) the appli

cant may within five days of the 

expiry thereof apply to the registrar 

to allocate a date for the hearing of 
the application. Where an answering 

affidavit is delivered the applicant 
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may apply for such allocation within 

five days of the delivery of his reply

ing affidavit or, if no replying affida

vit is delivered, within five days of 

the expiry of the period referred to in 

paragraph (e) and where such notice 

is delivered the applicant may apply 
for such allocation within five days 

after the delivery of such notice. If 

the applicant fails so to apply within 
the appropriate period aforesaid, the 

respondent may do so immediately 

upon the expiry thereof. Notice in 
writing of the date allocated by the 

registrar shall forthwith be given by 

the applicant or respondent. as the 
case may be, to the opposite party." 

(My underlining) 

'It is thus peremptory that a litigant 

apply to the Registrar for the alloca

tion of a date and, once that date has 
been allocated by the Registrar, then, 

and in that event only, is the applicant 

entitled to place the matter on the op
posed roll for hearing. 

'What unfortunately happens in 

practice is that one party simply files a 
notice of set down for a date which suits 

that party's attorney and advocate. 

There is no control or allocation what

soever. It thus follows that by twelve 

noon on the Thursday preceding the 

motion court which commences the 

following Tuesday, one party may set 

his matter on the opposed roll irrespec

tive of the consequences thereof. 

'The result often is an opposed mo

tion roll which the judges allocated to 

deal with the roll cannot complete. 

Each motion court judge has three days, 

that is fifteen hours, available in which 

to dispose of his part of the opposed 

roll. Experience in the motion court 

demonstrates that judges are not able 

to deal with an opposed roll properly 

simply because there is no system of 

allocation whatsoever and rule 6(5)(f) is 

ignored. 
, ... In addition it must be borne in 

mind that the judges have to spend 

Tuesday, Wednesday and Thursday 
evenings reading the papers placed be

fore them and after argument, prepare 

judgments. It is a practical impossibility 

to reserve all judgments. 
'Another abuse is demonstrated by 

what has happened in this prima facie 
difficult matter. It has a history going back 

some years. It was simply unilaterally 

placed on the roll by the applicant's at
torney on the 12 February 1997. He did 

not apply to the registrar for the alloca
tion of a date and none was allocated. 

The result of this short notice is that the 

respondent's counsel, who has been act

ing for them over a lengthy period, is 

unavailable on Thursday and yet, when 

asked for a postponement, it was refused. 

This leads to an unjust result. To expect 
a litigant in this type of matter to change 

counsel at such short notice is impracti
cal and unfair. It is also not in the inter

ests of justice that this type of prejudice 

should occur. 

'The system of allocation applies 

throughout the Rules relating to every 

type of matter that comes before this 
Court, civil and criminal trials, civil and 

cri m i nal appeal s and matters sui 
generis, such as striking practitioners 

off the roll. 
'Rule 6(5)(f) contains a similar, and 

mandatory, provision. The rule cannot 

simply be ignored; no excuse such as a 

shortage of staff is acceptable. No one 

taking part in the administration of jus

tice may treat the rule as pro non scripta. 
The opposite is also true. No motion 

coul1 should be at the beck and call of a 
litigant or his legal representatives. > 
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Adherence to the rule would lead to the 
proper and orderly administration of 
justice in the motion courts and the 
present chaos would be greatly reduced 
if not eliminated. 

'Where the Rule has not been fol
lowed I intend, in appropriate matters, 
to take the necessary action - especially 
in long cases. 

'I have discussed this matter with 
the Judge President and I am author
ised to say that from I April 1997 Rule 
6(5)(f) will be enforced.' 

Interpretation Rule 32(2) 
Standard Bank of South 
Africa Ltd v Carports For 
Africa CC and Another 
(Unreported judgment of 
Cloete J, delivered 14/05/98, 
case no 97/21281 WLO) 
Plaintiff applied for summary judgment. 
In his affidavit in support of the appli
cation applicant failed to adhere strictly 
to the wording of rule 32(2) of the Rules 
of Court - Provincial and Local Divi
sions. Instead of stating that 'in his opin
ion' there was no bona fide defence to 
the action and that notice of intention 
to defend has been delivered solely for 
the purpose of delay, he used the phrase 
'I verily believe'. The Defendant took 
the point in limine that the affidavit, be
cause of this wording, was fatally de
fective. In view of the divergency of 
judgments on this point and the fre
quency with which the courts are called 
upon to interpret this rule, the matter 
was referred for decision by the full 
bench of the Transvaal Provincial Divi
sion - three judges. 

Having considered the following 
conflicting judgments on this point: H K 
Gokal (Pty) Ltd v Mutambi 1967 (3) SA 

89 (T) at 90F-G; Afcol Manufacturing 

Ltd v Pillay: Afcol Manufacturing Ltd v 

Buo [1996] 1 All SA 426 (SE); Sparks v 

Heritage Insurance Brokers (Pty) Ltd 

(unreported judgment of Southwood J, 
22/05/97 WLD, case no 97/003856); 
Syfrets Bank Ltd v Eif 1295 Strubenvale 

(Pty.) Ltd and Others (unreported judg
ment ofStegman J, 04/06/96, WLD, case 
no 95/28469); and Wonder Flooring v 

North- West Development Corporation 

Ltd 1997 (1) SA 476 (BSC), as well as 

the dictionary meanings, both in English 
and Afrikaans, of the operative words and 
phrases involved; and the wording of 
Rule 14(2)(a) which governs summary 
judgments in the magistrates' courts, 
Cloete J, who delivered the judgment of 
the court, found, firstly, that there is no 
logical reason why practice in the High 
Court and magistrates' courts should dif
fer on the point under consideration and 
that, consequently, the words 'in his be
lief' should be taken as the equivalent of 
'in his opinion'. The judge went on to 
state: 'A deponent in summary judgment 
proceedings who says "I believe" (whe
ther or not he adds the word "verily") 
must in my judgment be taken to mean 
that what he states as his belief has re
ceived his consideration and that he 
would be able to demonstrate the factual 
basis and justification for his belief if 
called upon to do so. I have no doubt that 
a deponent to an affidavit in that form 
who is called to justify use of the sum
mary judgment procedure, would receive 
short shift were he to attempt the fine 
distinction postulated in the Afcol case, 
and that were he to do so, he would (at 
least potentially) expose the plaintiff to 
the penalties in Rule 32(9)(a) (viz. stay
ing of the action and a punitive order for 
costs.)' 

With regard to the argument ad
vanced by defendant's counsel that sum
mary judgment is an extraordinary and 
drastic remedy and that plaintiff should 
therefore be compelled to comply strictly 
with the Rule - see Maharaj v Barclays 

Nation Bank Ltd 1976 (1) SA 418 (A) 
at 423F-G, the judge stated: ' ...(F)orm 
must not triumph over substance .... 
There is simply no warrant for insisting 
on the formalism of the legis actio sys
tem of the early Roman law, the first 

stage of which is thus described by 
Buckland A text-book of Roman Law 

3ed ( 1966) at 607 -8: 
"[T]he matter was brought before the 

magistrate by a fixed ritual, each party 

and the magistrate himself going 

through a series of acts and declarations, 

prescribed partly by statute, partly by 

priestly lawyers, interpreting the stat

ute." 

'the slightest mistake was fatal (Gaius 
Institutes 4.30) so that a plaintiff who 

sued a defendant for cutting down his 
"vines" lost his claim because he ought 
to have used the word "trees" contained 
in the XII Tables which conferred the 
action (Gaius op cit 4.11). Such an ap
proach has no place in any modern sys
tem of law, perhaps least of all in the 
new South Africa in view of what was 
said by Buckland op cit at 625 - 6: 

"The rigid formalism and consequent 

inexpansibility of the legis actio was 

unsuited to the needs of advancing civi

lization. Still less was it suited, since its 

forms and ceremonies were to a great ex

tent secrets in the hands of patrician 

magistrates and pontiffs, to the plebians, 

steadily growing in strength.'" 

Application of Rule 7 
Rules of Court - Transvaal 
Provincial Division, Set-down 
procedure 
Kambu/e and Another v 
M%i and Another 1998 (2) 
SA 277 (W) 
In an application for rescission of an or
der made by the Witwatersrand Local 
Division it was necessary for the court 
to consider whether the matter, in which 
the order for which rescission was sought 
had been granted, had been properly set 
down. It was common cause that the ap
plicants had set the matter down pursu
ant to rule 7 of the Rules regulating the 
conduct of proceedings of the Transvaal 
Provincial Division and the Witwaters
rand Local Division by entering the re
quired particulars in the prescribed 
register. It was further common cause 
that the registrar had, pursuant thereto, 
issued a notice of enrolment stating that 
the matter would be called for hearing 
on a specific date and that notice must 
be given to each party in accordance with 
the Transvaal court rules of such date of 
hearing. It was further common cause 
that neither party had given the other 
notice of the date of hearing and that 
the respondents had never received any 
notice from the registrar. The respond
ents by chance came to know of the fact 
that the matter had been set down for 
the date in question and appeared on that 
date. Despite the fact that they them
selves had set the matter down, there was 
no appearance by the applicants. Coun-
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sel for the respondents moved for the 
application to be dismissed with costs, 
which order was granted. It is this order 
for which rescission was sought. 

In the course of his judgment, 
Claassen J, after comparing the provi
sions of sub-rules (I) to (5) of the above
mentioned Rule 7 (and particularly 
sub-rules (3) and (5) thereof) with the 
provisions of paragraphs (I) to (4) of 
the old Transvaal Rule 47, which had 
been deleted by Government Notice 
R 1459 of 29 September 1995, found 
that: 'The effect of the new Rule in prac
tice was to remove the necessity of a 
party, having received notification of a 
trial date from the Registrar, to notify 
the other parties of that fact. Presum
ably it was deemed that the Registrar's 
notice to each party of the trial date was 
adequate notification to ensure that all 
parties would be informed of the allo
cated trial date. It therefore became re
dundant for the parties themselves to 
notify one another of the trial date, either 
by letter or by the service of the formal 
notice of set down. This much is con
firmed by the express provision in Rule 
7(5) that no such further notice of set 
down would be required. 

'However, the practice in implement
ing the Rule showed that this envis
aged procedure did not produce the 
desired results. The Registrar's noti
fication sometimes got lost in the post 
or was inadvertently mislaid, result
ing in matters being called on the trial 
dates without one or other of the par
ties being present. This situation nec
essarily resulted in the taking of 
judgments by default, which later 
caused applications for recission. It 
is no doubt for this reason that the 
honourable Judge President deemed 
it prudent to promulgate the rule of 
practice ... which in essence sought 
to resurrect the old Rule 47(4).''' 

The practice direction*, issued by 
the Judge President on 29 May 1996 

reads: 
'With effect from I June 1996 when a 
party receives notification from the 
Registrar of the set down of an ac
tion he shall forthwith and in any 
event not later than seven days after 
receipt of such notice give notice in 
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writing to every other party or his 
attorney that the case has been en
rolled for hearing on the date ap
pointed by the Registrar.' 
The judge then considered that the 

issue which he was bound to determine 
was whether or not the result of the said 
practice direction is to realign the new 
rule 7 with the old rule 47(4) vis-a-vis 
the procedure required for a proper set 
down of trial matters and whether or not 
notification by the parties to each other 
of the trial date, envisaged in the said 
rule 47(4), constitutes a peremptory pre
requisite for the proper set down of a 
trial. In other words, whether it could 
be said that the Rules of Court regard
ing the set down of trial matters had been 
complied with in the absence of the no
tifications contemplated in the practice 
direction. 

The court found that as the proce
dures in question had not been followed 
in this instance, there had been no 
proper set down of the matter and it 
granted rescission of the order. 
* I have been unable to trace the customary 

publication ofthis Practice Direction in the 

South African Law Reports - JM 

Application to strike name of 
advocate from roll- nature 
of proceedings 
Society of Advocates of 
South Africa (Witwatersrand 
Division) v Edeling 1998 (2) 
SA852(W) 
In an application for the strikjng of the 
name of an advocate from the roll, in 
terms of s 7 of the Admission of Advo
cates Act 74 of 1964, the Witwatersrand 
Local Division of the High Court was 

called upon to decide upon the nature 
of such proceedings. 

The defendant was found guilty of 
professional misconduct by the plain
tiff's Bar Council which thereafter re
solved that an application be made for 
the name of the defendant to be struck 
off the roll of advocates and that the 
defendant be expelled from the plain
tiff. The defendant thereupon appealed 
to the General Council of the Bar 
against the decision of the plaintiff's 
Bar Council and his appeal was upheld 
with costs. The plaintiff's Bar Council 

nevertheless resolved to proceed with 
the application for striking the name of 
defendant from the roll of advocates. 

In the circumstances it was con
tended inter alia on behalf of the de
fendant that the upholding of his appeal 
by the General Counci I of the Bar pre
cluded the plaintiff from proceeding 
with the application. 

In ajoint decision by Van der Merwe 
et Du Plessis 11 it was held, inter alia, 
that: 
(a) 	 An action of this nature 'is a sui 

generis, statutory process of a dis
ciplinary nature.' (8591) 

(b) 'The plaintiff in an application such 

as the present approaches the Court 
as custos morum of the profession. 
Its role is merely to bring evidence 
of a practitioner'S misconduct to the 
attention of the Court for the latter 
to exercise its disciplinary powers. 
The plaintiff acts in the interests of 
the Court, the profession and the 
public at large. It is under a duty to 
do so.' (860F-G) 

(c) '(B)ecause these proceedings dif
fer in their nature and purpose from 
ordinary civil and criminal proceed
ings, they are also not subject to all 
the strict rules of the adversarial 
process.' (861F) 

(d) In the light pf the clear wording of 
clause 6(b)( 1) of the Constitution of 
the General Council of the Bar of 
South Africa 'no appeal to the Gen
eral Council of the Bar lies against 
a decision to bring an application for 
an order that a member's name be 
struck from the roll of advocates.' 
(862D) 

In the circumstances the Court 
found that it was entitled to entertain 
the application, despite the successful 
appeal to the General Council of the 
Bar, and proceeded to do so. 

Advocates' profession a 
referral profession 
General Council of the Bar 
of South Africa v AS van 
der Spuy (Unreported judg
ment of Swart J, 12/03/1998 
TPD, case no 96/3013) 
In an application in terms of the Ad
mission of Advocates Act 74 of 1964 it 
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was contended, inter alia, on behalf of 

the respondent: 
(a) that he was a member of the Inde

pendent Association of Advocates 
of South Africa (IAASA); 

(b) that the association was a well-or

ganised professional body of advo
cates; 

(c) 	 that the association had its own 

constitution and a code of profes
sional conduct and ethical rules; 

(d) that rule 	15 of the Code of Profes

sional Conduct and Ethics of 

JAASA provides that members of 
IAASA are entitled to accept in

structions directly from the public 

without the intervention of an at
torney; and 

(e) 	 that there is nothing inherently 

unethical in an advocate accepting 

instructions directly from a client 

without the intervention of an at

torney. 

Having found in favour of the appli

cant Bar Council that the present state 

of our law is that, subject to certain ex

ceptions, an advocate may not accept 

instructions from a lay client, Swart J 
(with whom Du Plessis J agreed) made 

the following observation in the course 

of his judgment: 

'The papers do show that both the 
ambit and continued existence of 

the rule that advocates may not 

take direct instructions from lay 
clients are the subject of continued 

debate. It is not necessary for us to 

enter the debate. The highest court 

of the land has held that the rule 

exists and must be adhered to by 

advocates. It held that advocates 

who do not adhere to the rule are 

guilty of unprofessional conduct. 

(See Beyers v Pretoria Balieraad 
1966 (2) SA 593 (A». Advocates 
who are of the view that the rule 

should be changed cannot simply 

ignore the rule. They are perfectly 

entitled to campaign that the rule 

be changed. They are also entitled 

to criticise the applicant and its 

. constituent bars in the process, but 

until such time as the rule is 

changed (if it is changed), they 
must adhere to it. They may test 

the rule in the courts of the land, 

but pending the result of such test

ing they must adhere to the rule. 
... No civilised society can allow 

each individual to decide whether 
he or she agrees with a particular 

rule, and if he does not agree with 

it, to disregard it..' 

Joaquim Augusto De 
Freitas &Another v The 
Society ofAdvocates of 
Natal & Another 
(Unreported judgment of 
Langa DP, 15/09/1998 CCT, 
case no 98 Constitutional 
Court.) 
This case concerned an application for 
leave to appeal directly to the Consti 

tutional Court against the order made 

by the full bench of the Natal High 

Court in Society ofAdvocates of Natal 
v De Freitas & Another (Natal Law 
Society Intervening) 1997 (4) SA 1134 

(N) at 1174. The Constitutional Court 

was called upon to consider whether it 

would grant leave to appeal in respect 

of two issues, namely: 
(a) 	 the constitutional validity of section 

7(2) of the Admission of Advocates 

Act 74 of 1964, in so far as it enti 

ties the respondent to initiate pro

ceedings of a disciplinary nature 

against an advocate who is not one 

of its members; and 

(b) 	whether the so-called 'referral 

rule,' which prohibits an advocate 

from accepting work direct from the 

public without the intervention of 

an attorney, is an unconstitutional 

infringement of the advocate's right 

to practise a profession. 
Langa DP, who delivered the unani

mous decision of the court, refused 

leave to appeal in respect of the first 

issue on the ground that the applicants 

had failed to identify any constitutional 
right that is infringed by the said s 7(2) 

of the Act. In this connection the 

learned Judge made the following ob

servation (par 8) in the course of his 

judgment: 

'The applicants suggested that the 

infringement lay in the fact that the 

section grants the respondent juris
diction over advocates who are not 

its 'members. This is not correct. 

The section does not grant the re
spondent "jurisdiction" over non

members. What it does is to give the 

respondent standing to apply to 
court for an advocate to be disci

plined. The disciplinary powers are 

exercised by the court and not the 
respondent. ' 

The importance of the fact that the 

applicants were seeking leave to appeal 

directly to the Constitutional Court 
came more particularly to the fore in 

relation to the second issue. Having 

found that in the circumstances of the 

case both the Supreme Court of Appeal 

and the Constitutional Court had the 

competence to hear the appeal, the 
learned Judge was constrained to con
sider whether it was appropriate that the 

appeal be heard directly by the Con

stitutional Court. Having considered 
the arguments advanced by the parties, 

the judge observed (par 23): 

'It is ... clear that the second issue 
is concerned with a rule of conduct 

which has been held by the courts 
to be applicable to members of the 

advocates' profession. The regula

tion of the legal profession and de

ciding on the fitness of members of 

that profession to practise is a mat
ter in respect of which all the divi

sions of the Supreme Court, which 

have now become the SCA and the 

High Courts, have always exercised 
their inherent jurisdiction under the 

common law. It is a matter pre-emi
nently for the SCA to determine, 

and it would not ordinarily be ap

propriate for this court to deal with 

such an issue as a constitutional 
matter without knowing the views 

of the SCA on the issues that have 

been raised. Because of the nature 

of the dispute in the present case, it 

is appropriate that the appeal be to 
the SCA and not to this court.' 

The application for leave to appeal to 

the Constitutional Court on the sec

ond issue was therefore also refused 

on the ground that the applicants had 

failed to show that the interests of jus

tice require that the Constitutional 

Court should exercise its jurisdiction 
to hear the appeal, to the exclusion of 

theSCA. W 
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