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THE Labour Relations Act 66 of 
1995 ("the LRA") was one of 
the first substantive pieces of 

legislation to emerge under the new 
constitutional order. The manner of its 
conception and birth (through a proc
ess of consultation between govern
ment, labour and business); its sub
stantive contents (seeking to give ex
pression to fundamental constitutional 
rights in the labour field); and its for
mal institutions for dispute resolution 
(the Commission for Conciliation 
Mediation and Arbitration ("the 
CCMA"), the Labour Court and the 
Labour Appeal Court) were all, to a 
certain extent, novel and innovative. 
In the previous issue of Consul
tus, *Landman J explained the work
ings of the Labour Court and the 
purpose of this article is to do the same 
with regard to the Labour Appeal 
Court. 

Broadly speaking there are two ways 
to do this. The first is to set out the terms 
of the LRA governing the Labour Ap
peal Court in a formal manner. The sec
ond is to pierce this formal veil by giving 
a picture of what actually happens in the 
practical operation of the Court. I sus
pect that the latter may perhaps be more 
interesting for members of the Bar read
ing this publication. What follows is an 
attempt to blend the formal dry stuff with 
some informal juicy bits. 

History and hierarchy 
Unsettled labour disputes under the pre
vious labour dispensation took an inor
dinately long time before they were 
finally adjudicated upon. Matters started 
in the industrial court (which, despite 
its name, was not a formal court of law), 
proceeded to the previous Labour Ap
peal Court (in effect the various divi
sions of the old Supreme Court, in the 
guise of a judge assisted by labour ex
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perts) and from there, finally, to the old 
Appellate Division of the Supreme Court 
(now the Supreme Court of Appeal). For 
various reasons, trials in the industrial 
court became protracted affairs and the 
need to compete with other legal dis
putes in the appeal system delayed mat
ters even further. The recent judgment 
in the Betha and Others v BTR Sarmcol, 
a Division ofBTR Dunlop Ltd 1998 (3) 
SA 349 (SCA) was the culmination of a 
process which started in 1985. It was 
finally settled in July 1998. 

The LRA seeks to speed up this proc
ess by the resolution of relatively uncom
plicated matters (e g dismissals for 
misconduct) in the CCMA by way of 
conciliation and arbitration, without the 
intervention of the courts (except by way 
of review). More complex matters (e g 
discrimination cases and dismissals for 
operational reasons) are decided in the 

Labour Court. This division of labour 
eases the workload of the Labour Court. 
Its own procedures of case management 
are intended to expedite matters in the 
Labour Court itself. The Labour Appeal 
Court is then, according to the LRA's 
provisions, the final court of appeal from 
the Labour Court, except for constitu
tional matters. 

So much for the good intentions of 
the drafters of the LRA. Does the new 
system work more quickly and effi
ciently, as far as the final disposition of 
appeals are concerned? It is still prob
ably too early to say, but some examples 
over the past two years may provide 
some answers. 

Railroading appeals 
The formal and informal workings of 

the Labour Appeal Court provide three 
innovative ways of finalising matters 
more quickly than previously. 

Under s 175 of the LRA the judge
president may direct that any matter 
before the Labour Court be heard by the 
Labour Appeal Court sitting as a court 
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of first instance. Rule 10 of the Labour 
Appeal Court rules provides that any 
party may request the judge-president 
for such a direction. A number of these 
requests have been made, but the court 
has only once sat as a court of first in
stance. This was in the case of Business 
South Africa v Cosatu and others [1997] 
6 BLLR 681 (LAC), where a declara
tory order and urgent interdict was 
sought to prevent nationwide protest ac
tion called by Cosatu. By arrangement 
with the judge-president, specific short
ened time limits for the filing of papers 
and heads of argument were set, and the 
matter was heard and judgment deliv
ered within ten days of the initiation of 
the whole process. 

The normal time limits for appeals 
are set out in rule 5 of the Labour Ap
peal Court rules. The judge-president or 
someone authorised by him may, how
ever, give any directions that are con

sidered just and expedient in matters of 
practice and procedure. It has happened 
that parties have approached the judge
president for an expedited hearing of an 
appeal from the Labour Court, usually 
in cases where national or widespread 
strikes were sought to be interdicted. A 
number of these expedited appeals have 
been heard in the court. The period from 
the granting of leave to appeal to the 
actual hearing of the appeal has varied, 
but in most instances it has been less 
than two weeks. 

The third way in which disputes have 
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been finalised more quickly is not to be 
found in the LRA and the rules, but in 
the manner in which the Labour Appeal 
Court members deal with appeals. Be
cause of the premium placed on concilia
tion and settlement in labour matters, 
the judge-president has, on occasion, 
prior to the hearing of an appeal, actively 
intervened in the dispute in the sense of 
urging the parties to resolve the dispute 
themselves. Where requested to do so by 
the parties, he has assisted in that proc
ess. Upon the successful settlement of the 
dispute in one of these matters, senior 
counsel from the Cape (guess who?) re
marked that in the Labour Appeal Court 
'justice is done without it being seen to 
be done'. (One can never be sure, but I 
think it was meant as a compliment.) The 
appeal hearing is usually also more in 
the form of a debate, rather than allow
ing practitioners simply to recite their 
heads of argument. Lastly, and perhaps 
most importantly, the court sets itself the 
target of delivering judgment as soon as 
possible after the date of hearing. In prac
tice until now the longest period for which 
a judgment was reserved was three weeks 
from the date of hearing. 

A preliminary assessment 
It is not really proper for someone in
vol ved as a member of the court to com
ment on the success or otherwise of the 
new procedures, but some personal com
ments may assist others in coming to 
an informed conclusion in this regard. 

The only instance where the Labour 
Appeal Court sat as a court of first in
stance was, I think, a sobering experi
ence for all involved. The acceptance of 
the outcome by those affected adversely 
by it probably established the legitimacy 
of the court for the future. It may one 
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day be counted as a small step which 
contributed to the permanent establish
ment of our new democracy. But mat
ters of constitutional importance had to 
be decided under pressure of urgency 
and without the benefit of, firstly, the 
sifting process whereby material issues 
are clarified in the normal appeal proc
ess, and secondly, the benefit of time for 
a mature reflection on those issues. 

These pitfalls are minimised in nor
mal appeals, even in urgent appeals, but 
they are unlikely to be avoided alto
gether. The emphasis on the speedy reso
lution of disputes in the labour fields is, 
I think, justified. But it may come at 
some cost, perhaps in the form of a less 
intellectually satisfying labour jurispru
dence than would be the case if time 
were not considered so imp0l1ant. In the 
end though, the final verdict may not lie 
within the competence of lawyers, but 
rather with the users of the court: gov
ernment, business and labour. 

Sitting of the Labour 
Appeal Court 
The seat of the court is in Braamfontein, 
Johannesburg, where most of the appeals 
are heard. Appeals emanating from the 
three other centres where the Labour 
Court currently sits, namely Durban, 
Port Elizabeth and Cape Town, are how
ever heard in those centres. This not only 
allows the members of the court to see 
the rest of the country, but was also in
tended as a measure to make the court 
more easily accessible to its users. 

Members of the court 
Judges of the Labour Appeal Court are 
appointed for a fixed term from the ranks 
of High Court judges. The President 
makes the appointment on the advice of 
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Nedlac and the Judicial Services Com
mission, after consultation with the Min
ister of Justice and the judge-president. 

The present members of the court are 
Myburgh JP, Froneman DJP, Cameron 
JA, Conradie JA, Kroon JA, Ngcobo JA 
and Nicholson JA. Three judges form a 
quorum for the purposes of constituting 
the court. 

Ju risdiction 
The Labour Appeal Court has exclusive 
jurisdiction to hear appeals from the La
bour Court, subject to the Constitution. 
The Labour Court's jurisdiction was dealt 
with in the at1icle by Landman J in the 
previous Consultus and I will not repeat 
those. Of interest, however, is the increas
ing scope of the jurisdiction conferred on 
the court by new legislation such as the 
Basic Conditions ofEmployment Act, the 
Employment Equity Bill and the like. The 
former grants concurrent jurisdiction 
with the High Court in respect of the com
mon law contract of employment. A re
cent issue which has been debated 
intensively in the Labour Courts is the 
nature and ambit ofjudicial review of ad
ministrative action. What is emerging, 
therefore, is jurisprudence dealing with 
constitutional and administrative law, 
and possibly in future, certain aspects of 
the common law as well, in addition to 
purely labour law matters. It would be 
interesting to see to what extent the treat
ment of these issues in different courts 
takes cognizance of developments in 
other jurisdictions. 

Rules 

Finally, a warning to practitioners. 

Rules for the Labour Appeal Court ex

ist. They are easy to read and under

stand. Please follow them. W 
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From Steuart & Francis Queen s Counsel (London) 
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