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Judge K van Dijkhorst has been a judge of the Transvaal 
Provincial Division of the High Court for eighteen years. He 
was the chairperson of the Magistrates Commission since 
its inception in 1993 until September 1998. Its functions are 
inter alia to ensure that the appointment, promotion, 
transfer or discharge of magistrates take place without 
favour or prejudice, that no victimization of magistrates 
occurs, to promote training of magistrates, to carry out 
investigations and make recommendations to the Minister 
of Justice on matters pertaining to judicial affairs in the 
lower court, and to hear grievances of, and institute 
disciplinary steps against magistrates. This article is written 
in his personal capacity. 

I
N August 1998 a cartoon in the Pre court rolls get ever more congested 

toria News depicted an embattled with cases which are crowded out, dis

and bewildered madam justice be rupting the lives of witnesses unnec


ing taunted by a criminal. Her scales essarily. 

were dangling useless from her hand. Perpetrators of crime are often not 

She was powerless. Her hands were tied caught because of uninterested or un

behind her back by a ribbon entitled: derstaffed police and shoddy police 

"constitution". work. If they are apprehended and get 


This is the perception of the gen bail they often disappear. If they are 
eral public of our criminal justice sys brought to trial the matter is post
tem. I share that view. poned repeatedly, causing witnesses 

What is wrong? Our gaols are over to lose interest and stay away - with 
crowded with awaiting-trail prisoners. disastrous effects on the State's case. 
Our streets are filled with convicted Cases drag on interminably - to the 
criminals who are out on bail pending financial ruin of the accused or the 
the hearing of their appeals more than depletion of the legal aid budget. 

a year after conviction and those The criminal justice system does 
whose appeals have been dismissed but not deliver. It has broken down. The 

who have simply not turned them writing is on the wall. The Minister of 
selves in. Have I forgotten to mention Justice is considering community 
the large number of criminals who courts. The Mbokgoba have an increas
have slipped through the net of con ing membership and dispense justice 
viction because of weak presentation outside the governmental system. 

of the state case? Pagad seeks to exert its influence in 
Our magistrates' courts, which have Muslim communities. Continually the 

to start at 09hOO, rarely get going be criminal justice system sjlently bows 
fore 10hOO or 10h30. Some of our re its head to fierce criticism. The pros
gional court rolls are loaded with 22 ecutors are inexperienced, underpaid 
hours of work per court day, yet often and overworked. The magistrates are 
do only one and a half hours. Our disillusioned and leave when they can. 

Judge K van Dijkhorst 

What is the cause of this 
disaster? 
There are several causes. Police inef
ficiency is one. But a major cause is 
procedural. If the court can sit full 
hours, cases are not postponed and do 
not run intermittently, and the guilty are 
convicted without fail, the confidence 
in our system will return, the police 
will become more committed, pros
ecutors less disgruntled and magis
trates will have job satisfaction. 

The reasons why the wheels of jus
tice grind at a snail's pace in our crimi
nal courts are mainly fourfold: 
1 Postponements at the request of the 

State are granted for three reasons. 
The investigation is not completed. 
The witnesses have failed to turn up. 
The roll is congested. 

As regards the first reason, a 
case should only come before court 
when all the preliminary work has 
been done. The solution which I pro
pose later will cover this. 

There is a sound explanation for 
the second reason. Witnesses who 
fail to appear have either not been 
properly subpoenaed or [in rare 
cases] blatantly ignore their sub-
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poena because of intimidation or do 

so because of frustration with the 
process. They just cannot afford 

placing their employment in jeop

ardy by sitting in the court passages 

in vain. A speedy unintenupted trial 
together with enforcement of dis

cipline will remedy this. 

The third reason flows from the 

second. Court rolls are overloaded 
in order to cater for the eventuality 

of cases falling away. If they don't, 

others have to be postponed with 
disastrous effect on the morale of 

complainant and witnesses. 

2 	 Postponements at the instance of 

the accused. These are more often 

than not requested for reasons that 

a postponement because he "has 

not been properly briefed". This is 

legalese for "I don't have a deposit" 

or "My deposit has been depleted 

by the bail application" . This song 

can be sung a couple of times in the 
same case until the court's patience 

runs out. The magistrate is in a 

quandary. Should he refuse the 

postponement, the attorney with
draws, the accused is unrepre~ented 

and the matter will have to be post

poned anyway. 
3 	 The requirement of oral evidence 

and the unlimited latitude afforded 

the cross-examiner leads to fishing 

expeditions in vast empty waters un
der the pretext of "testing the cred

keep rolling counsel and attorneys 

refuse to make any formal admis

sions on even the most indisputable 

evidence. The State has to prove its 

case in the finest detail , also on 

points which are really [as opposed 
to formally] undisputed. I trust the 

new s 342A of the Criminal Proce

dure Act 51 of ]977 will bring some 

relief but doubt whether in practice 
it will live up to expectations. 

4 	 The State has to prove its case fully. 

It does so blindfolded. Section I ] 5 
of the said Act has become a dead 

letter in cases where legal repre
sentati yes are employed. Every

thing is put in issue. Our 

Constitutional Court has ruled that 

Reproduced with the permission of Pretoria News and "Dr Jack" 

have no relationship with the prepa

ration of the accused's case. The 

accused, despite proper warning, 

anives at court without legal repre

sentation because he wants a par

ticular representative who is not 

then available and requests a post

ponement, or the accused is repre

sented but the attorney applies for 
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ibility of the witness". The court is 

powerless to intervene as it is kept 

in the dark on the case for the ac

cused and cannot discern whether 

the cross-examination is inelevant. 

This is exacerbated when the Legal 

Aid Board is paying the bill. There 

is then simply no incentive to ter
minate the case and w!1ile the rands 

the accused is entitled to full insight 

into the state's witness statements 

before trial. This is necessary for 

proper preparation for trial. If this 

is fair, is it not just as fair that the 

prosecution be forewarned of the 

defence case in order to avoid fruit

less preparation, the calling of un

necessary witnesses and the> 
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leading of superfluous evidence? 

Our aim is to arrive at the truth 
expeditiously and fairly, not to 

weigh the scales of justice against 

the prosecution - which, after all, 
represents the community that 

seeks justice. 
Can this situation be remedied? A 
change can only come about with a 

change of attitude and basic judicial 

thinking. 
The courts must sit up straight and 

stop bending over backward to accom

modate an accused. He is after all the 

accused, not dominus litis, not a holy 
cow. When he has been properly in

formed of his rights regarding legal 

representation and the way to set about 
obtaining it, a date must be set for trial 

and that must be final, unless extremely 
good reasons exist for a postponement. 

On that date the trial must commence, 

whether he is represented or not. The 

community cannot be held to ransom 

by accused abusing its maudlin sympa

thy. This is a matter of judicial enforce

ment of discipline, supported and not 

thwarted by the courts of appeal. 
More difficult is the problem 

caused by the absence of any duty upon 

the accused to take the court and the 
prosecution into his confidence and in

form them what his defence is. In the 

way of the imposition of such a duty 

stands the following preconception, 
subscribed to by our Constitutional 

Court: An accused is entitled to a fair 
trial. This entails that an accused may 

not be required to incriminate himself. 

To require him to set out his defence 

amounts to incrimination. 

Proposals 
While I fully subscribe to the princi

ple of a fair trial, I fail to see how the 

full disclosure of the versions of both 

state and defence at the outset and the 

elimination of evidence on that which 

is common ground can be regarded as 

unfair. We are, after all, attempting to 

arrive at the truth, not to obfuscate it. 
Toe innocent must go free, but not the 

guilty. There is an old saying: The in

nocent loudly protest their innocence, 

but the guilty stand mute. 

If on the continent of Europe and 

elsewhere the questioning of accused 

by magistrates upon arrest is the norm, 
how can we then hold that this would 

be an infringement of human rights? 

I propose that upon arrest in cases 

where the prosecution requests it an 

accused should be brought before an 

examining magistrate to be questioned 
fully on his part [if any] in the alleged 

crime. He must be obliged to answer 

all legitimate questions fully. He must 
be entitled to the assistance of a legal 

representative to ensure that the mag

istrate stays within the bounds of the 

permissible. This deposition must be 
recorded and be admissible in court 

against him. Failure to answer ques

tions fully may lead to an inference that 
he is attempting to evade the truth. 

I further propose that at the com
mencement of the trial on his plea of 

not guilty the accused should be re

quired to state fully and clearly which 
facts are in dispute and what his ver

sion is in respect of each. Facts not so 

contradicted are to be taken as admit
ted. To this end, the presiding officer 

is to take an active part in this pre-trial 
procedure. Legal representatives frus

trating the facilitation of this rule and 

hindering the attempt by the presiding 
officer to obtain a limitation of issues 

are to be censured. A first step on this 

road is to require judicial officers pre

siding in cases where legal aid is in
vol ved to certify that counsel and 

attorneys have done their best to expe
dite the proceedings and save costs. In 
the absence of such certificate, no fees 

must be claimable from the Legal Aid 

Board. 

The introduction of these proce

dural amendments will lead to the fol

lowing dramatic improvements of our 

criminal justice system with a con

comitant saving in court time: 

1 Only evidence which is really nec

essary wi 11 be sought and led. 

2 Unlimited and irrelevant cross

examination will be curtailed by the 

court. 
3 The number of pleas of guilty will 

increase drastically. 

What stands in the way of these proce

dural amendments? The accused's 

privilege against self-incrimination and 

his right of silence which have their 

origin in the abhorrence at the oppres
sive and barbaric methods of interro

gation employed by the Star Chamber 

in 17th century England to extract con

fessions from accused persons. From 

this abhorrence eventually developed 

the privilege against self-incrimination 
and the right of silence in English law 

which was adopted in South Africa and 

is now embodied in s 35 of our consti
tution. It includes the important rights 

to remain silent after arrest [s 35( l)a], 

not to be compelled to make a confes

sion or admission [s 35(1)c], to be pre
sumed innocent [s 35(3)h] and not to 

be a compellable witness against one

self [s 35(3)h]. (Cf S v Zuma and others 
19952 SA 642 (CC) at 30-33 on its pre

cursor s 25 of the Interim Constitution 
and its history.) 

The barbaric methods of interroga

tion were not only prevalent in England 

300 years ago, but also the norm on the 
continent. No jurist may advocate 

measures that would lead to a return of 
forced confessions and the conviction 

of innocent persons. 
Yet the question may well be asked 

whether the spectre of the Star Cham

ber does not cast too broad a shadow 

over our judicial scene. Torture and 

intimidation are taboo, but why should 

judicial questioning under the watch

ful eyes of legal representatives be 
struck down? Surely, the inquisitorial 

system per se cannot be an infringe
ment of human rights. It is widely in 

vogue in the non-anglicised world. 

Neither can any right-minded jurist 

regard as unfair a rule which requires 

both State and defence to define the 

real issues in dispute a priori. 
A rule may not be afforded the status 

of absolute without regard to its origin 

and purpose. A rule must not be ex

tended beyond its field of necessary ap

plication. Especially not when it fetters 

the proper administration of justice. 

The introduction of these alterations 

to our criminal procedure may require 
constitutional amendments if they can

not be accommodated as permissible 

under s 36 of the Constitution. Then so 

be it. The rewards will be immeasurable. 

The alternative is stagnation. m 
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