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Eis a pleasure and an honour to be 

able to open this workshop. A par

icular pleasure in this symposium is 

the presence of the Bar Council's guests 

from abroad. Many of the visitors, par

ticularly from the English Bar, have vis

ited us before, and have generously shared 

their knowledge and insight with our 

trainers and trainees. In doing so, they 

have enriched us not only with their craft, 

but with their friendship. 

It is four years since our transition to 

majority democratic rule. Most South 

Africans, black and white, still experi

ence something of a sense of wonder

ment at our reconnection with the rest 

of the world: in trade, in sport, and in 

joining the intellectual community of 

which this symposium is also part:. 

One of the consequences of our re

engagement with the world has been our 

greater exposure to an undoubtedly ba

nal truth: that, however "special" South 

Africans considered themselves, circum

stances in our country are not unique. 

This applies not only to our political and 

social problems, but to legal practice. We 

have learned that our circumstances have 

far more in common than in disparity 

with those of countries from whom we 

have inhetited and with which we share 

our traditions and commitments. 

• 	 It is not only in South Africa, as our 

English guests will confirm, that a 

party formerly dedicated to socialist 

ideals has recently taken office and 

now avows commitment to principles 

of market freedom and competition. 
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• 	 It is not only here, as our Australian 

guests wi 11 attest, I that the pri vi leges 

enjoyed by a class identified as "co

lonial " or "settler" are challenged by 

political and judicial reconsideration. 

• 	 It is not only here that the Bar is un
der severe scrutiny as an allegedly 

monopolistic and self-interested in

stitution, impelling it to renewed and 

anxious self-examination. 

• 	 It is not only here that rights of audi

ence in the higher COUltS, and, with 

them, the possibility of judicial ap

pointment and preferment, have been 

extended beyond the ranks of senior 

advocates, resulting in a diminished 

belief in the sanctity and the privi

leges of the advocates' profession. 

• 	 It is not only here that previous sup
positions about gender, race and 

sexual orientation are succumbing in 

the profession and on the Bench to a 

broader (and sometimes even repent

ant) inclusiveness. 

• 	 And, most importantly, it is not only 

in South Africa that young aspirants 

aITive at the Bar from .widely diver

gent backgrounds in culture and in 

language, and in levels of second 

ary and tertiary training and educa

tion. 

So we are not unique. But it is probably 

true to say that circumstances familiar 

in other countries are present here to an 

acute and distressing degree. The dis

parity between young aspirants' train

ing and backgrounds has in particular, 

I believe, galvanised the commitment of 

the GCB in South Africa to offering ad

vocates training and continuing train

ing. In particular, the fact that those 

disparities reflect and derive from the 

racial exclusion and oppression on 

which the past was built, has required 

the Bar to re-think the premises on 

which it operates, and on which it makes 

itself accessible to new entrants. 

A new and sober mood 
How best to tackle the political issues 

this raises for the organised legal pro

fession is a delicate question, and one 

to which there are no ready answers . 

Most South Africans still feel a sense 

of relieved gratitude that the struggle to 

liberate our country from minority white 

rule did not end in the cataclysm of full

scale warfare; that the transition was 

negotiated and that it occurred reason

ably peacefully; and that we have at the 

head of our government an individual 

whose capacity for moral leadership is 

widely acknowledged. 

Yet, four years after democracy, we 

are all older and wiser. The heady ela

tion of the first years of the transition 

has given way, in both the public and 

the private sectors, to more sober reali

sations: that we are a poor country with 

limited resources and limited human 

capacities; that governance is a complex 

and extremely demanding task that re

quires extraordinary level s of skill and 

commitment, neither of which have nec

essarily always been evident; and that 

translating constitutional promises into 

practical reality promises to be a long 

and arduous and even dangerous task. 

This new and sober mood is perhaps 

most acutely evident in the adminis

tration of justice. 

We have indeed a carefully crafted, 

finely expressed and comprehensive 

Constitution. 2 We have a well-resourced 

Constitutional COUlt, entrusted with its 

interpretation , which has shown vigi

lance' and independence.) and assiduity5 

in carrying out its high duties. We have 

a court structure, staffed by a magistracy 

and judiciary, which in form and > 

* 	 Opening address delivered at the Advo

cacy Training Symposium Workshop on 

appellate advocacy held at Zevenwacht 

from 11-14 April 1998. 
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functioning can be said to be at least 
comparable with those of other coun
tries in the Anglophone world. 

Yet no one involved in the practice or 
the administration of the law in South 
Africa can afford self-satisfaction or com
placency. Our crime rate is truly dread
ful. 6 Dreadful also are its consequences. 
These include enormous, and apparently 
increasing, backlogs in crime detection 
and prosecution; and corrosive public 
scepticism about the police and the courts. 

One option, to which politicians are 
increasingly giving voice, is to try to pla
cate public anger about crime by abridg
ing constitutional rights. This strategy is 
likely to fail. Crime prevention depends 
on crime detection, and on the existence 
of relative certainty, in the doer's mind, 
of apprehension. It does not appear to 
depend, to any empirically demonstra
ble extent, on the existence of fearsome 
penalties and imposing-sounding police 
powers.7 

What makes the strategy even more 
perilous is that it is calculated to plunder 
precious and dwin
dling reserves of 

At the end of formal apartheid, therefore, legal practice andpublic confidence have a vital role to 
the legal system emerged with an ambiguous reputation. Theyand trust in legal play in ensuring 
were soiled; and some were sorrowful. But they were also theprinciples and legal its success; and 
bearers of hope: that the civilized legacy that law representsprocesses. What proper and con
could be employed in our country, not to repress andwas unique about tinued training of 
subordinate people, not to humiliate them, and not to defineapartheid was not them forms a vi
them out of civil society, but to dignify them as equal bearersthe extent of the op tal part of it. 
of rights in society.pression or cruelty 

opponents of apartheid could with success, 
on its own premises, and within the con
fines of its claim to legality, challenge the 
enforcement of apartheid. 

Through the comts, the opponents of 
apartheid achieved not insignificant vic
tories. These not only thwarted the im
plementation and preservation of 
apartheidR

, but through the exploitation 
of trade union and workers' rights9 

achieved substantial socio-economic 
shifts in the country. 

At the end of formal apartheid, there
fore, legal practice and the legal system 
emerged with an ambiguous reputation. 
They were soiled; and some were sor
rowful. But they were also the bearers 
of hope: that the civilized legacy that 
law represents could be employed in our 
country, not to repress and subordinate 
people, not to humiliate them, and not 
to define them out of civil society, but to 
dignify them as equal bearers of rights 
in society. 

Our commitment to creating a new 
country through our Constitution there-

none of the ingredients are unique to our 
country - but in which the extremity and 
precariousness of the mix certainly (to 
those inside it) seems unique. 

This makes it all the more important 
for the workshop to succeed, and for the 
Bar training initiative from which it 
stems to bear fruit. If the legal system is 
to fulfil the high promise the negotia
tors held out to South Africans, a well
trained, successful and flourishing 
advocacy is indispensable within it. 

Some of the most obvious reasons are 
that good advocacy, in ensuring compe
tent representation and presentation of 
cases serves clients better; it contributes 
to the efficiency, speed and quality ofju
dicial decisions; and skilful advocacy, 
particularly at appellate level, unquestion
ably influences decisions about the shape 
the constitutional rights under which we 
now live will take in practice. 

Advocates' role 
If I am correct in characterising our ex

periment in constitutionalism as being 


at a fragile stage, 

then advocates 


it inflicted. Many 

other governmental systems and regimes, 

including not a few on this continent, ex

ceeded apartheid in iniquity. What was 

unique about apartheid is that it was con

ceived and practised as a system of legal 

regulation, and enforced by a government 

and a judiciary that held themselves to be 

and held themselves out as being commit

ted to the rule of law. 


Bearers of hope 
That commitment had paradoxical effects. 
On the one hand, it incontestably injured 
public belief in the law and the courts, 
cORtributing, there can be no doubt, to the 
present wave of lawlessness in our coun
try. But the maintenance throughout apart
heid of some law and of some legal 
standards in our country also meant that 

fore places an extremely high value on 
'law and on the legal system. Our venture 
into constitutionalism can still be de
scribed as no more than an "experiment". 
This is because, like all experiments, the 
premises upon which it is founded are 
themselves controversial; and because 
its outcome is as yet uncertain. 

And it is an experiment at a fragile 
stage, whose success stands in jeopardy 
of rampant violence, organised crime 
and failure of administrative will and 
competence. 

There is much at stake, for the coun
try and the legal profession. It is against 
this not entirely happy and somewhat 
complex background that this sympo
sium conducts a workshop on appellate 
advocacy. It is a background in which 

The new Con
stitution offers 

new challenges and places new respon
sibilities on cause-pleaders in the courts. 
The essence of advocacy is the presen

tation of an argument: whether about 
facts or values or the meaning of legal 
authority. 

One of the clearest lessons I have 
been privileged to learn in nearly four 
years on the Bench is that adversarial 
presentation and contestation of evi

dence and of legal authority almost in
variably assists in the search for truth. 

But this is true not only about facts 
and legal authority: it is also true about 
values. Thoughtful, well-presented ar
guments about opposing conceptions of 
values induce humility about judging 
those values. And they enhance the at
tempt to establish their proper apprecia-
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tion and practical implementation. In a 
constitutional state, appellate advocacy 
at its best, therefore, necessarily includes 
argument about values; argument about 
who we are and wish to be, and what 
society we wish to live in. 

The enactment of a constitution as 
the supreme law in effect means that the 
number of arguable propositions about 
what is good for humans in human so
ciety is exponentially increased. 

In the Bram Fischer Memorial Lec
ture, Chief Justice Ismail Mahomed, has 
recently stated: 

"The orthodoxy of yesterday often be

comes the heresy of tomorrow. It is there

fore necessary that even in the case of 

very deeply held and common convictions 

about what is moral or immoral, just or 

unjust, the voice of the dissident, the 

unorthodox and even the apparent mav

erick must not be suppressed."'o 

The importance of skilful and well
trained advocacy to this search is pivotal: 
particularly in a country as diverse and 
fragmented as ours, where we are "one 
nation" only in our commitment to our 
common future, but in every other sense 
- in terms of culture, language, race, and 
social background - are many nations. 

One of the primary functions of the 
advocate will always be to defend the role 
of the heterodox, which will often be the 
role of the weak and the defenceless. If 
attributing this role to advocacy sounds 
over-ambitious, I make no apology for it. 
Unless we are ambitious - perhaps even 
unrealistically and unreasonably ambi
tious - in our hopes and expectations and 
demands, our experiment in constitution
alism has little chance of succeeding. 

The Bar's initiative in committing it-

Nthai Bill of Rights 
Continued from pJ43. 

Constitutional Committee' A Bill of 
Rights for the New South Africa', Cen
tre for Development Studies (1990) 

. 1-37] The Draft Bill of Rights was used 
during the negotiation process that led 
to the adoption of the interim Bill of 
Rights, followed by the final one con
tained in the 1996 Constitution. 

self to training has had many beneficial 
effects. Not the least of these has been a 
re-emphasis upon the public duties of the 
senior members of the profession. Under 
the apartheid government, many of the 
senior members of the Bar of the highest 
stature were denied judicial appointment, 
or would if it was offered to them for good 
reason have refused it. This contributed 
I believe to corroding amongst some the 
belief that the highest virtue of the advo
cate was in public service. 

The Bar training initiative reasserts 
that commitment. It is exemplified by our 
friends from abroad, particularly from the 
Inns ofCourt, who regularly devote enor
mous amounts of time to training. They 
have given much of their time also to our 
fledgling scheme, and have done so with 
unstinting generosity. 

Their visits and contribution re
establish and re-emphasise an aspect of 
practice which is vital to the success of 
our fragile constitutional experiment: 
the Bar's commitment to public inter
est investment in pro bono work. In do
ing so, they have set the tone for the 
advocacy in South Africa to establish 
itself at the core of our constitutional 
enterprise, and therefore at the heart of 
our constitutional enterprise: one that 
seeks the common good through justice 
and equality under the law. 
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Conclusion 
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the ANC pioneered and agitated for the 
adoption of a Bill of Rights a long time 
ago. Some of the readers may dismiss this 
argument as merely a party-political view 
or a "propagandist" view but nothing 
could be further from the truth than that. 
This is, indeed, part of our history. It is 
contained in documents which have only 
recently been made accessible. W 

NOVEMBER 1998, CONSULTUS 147 

user
Rectangle


