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A total of 121 candidates wrote the Bar 
examination. Eighty five passed (of 
whom 31 passed with sufficiently high 
marks to be exempted from oral exami
nation). Of the remaining 54 who passed, 
six had repeated their pupillage. Thirty 

_six failed, of whom 17 failed outright 
without being invited to an oral exami
nation. Three of those who failed were 
candidates who had repeated their 
pupillage. This represents an overall pass 
rate of 70% which is one of the better 
pass rates achieved for some time, de
spite a problem which arose in relation 
to the Legal Writing paper which was 
the subject of complaint from several 
Bars. I shall deal with this later when 
addressing the question of complaints. 

Apart from errors in cast which were 
brought to light and rectified by the mod
erators, their reports express general sat
isfaction with the examination in respect 
of the subjects other than Legal Writing. 

It became necessary, because of the 
sudden illness of one of the moderators, 
to approach Judge W H Booysen of the 
Natal Provincial Division and Judge C 
Botha of the Transvaal Provincial Divi
sion to assist as additional Moderators 
and the board records its gratitude to 
them. 

A total of73 pupils attended the orals 
at the four main centres and many of 
the pupils were able to rehabilitate them
selves in the oral examinations. Nota
bly, 20 of the pupils who had failed the 
written paper in Motion Court, 5 in 
Ethics,7 in Criminal Procedure and 16 in 
Civil Trials all converted their failures 
to passes, some attaining good marks 
in the oral examination, despite bad fail
ure in the written examinations. 

· One pupil who had a writing diffi
culty applied for and was granted a spe
cial dispensation to use a computer, 
other than his own, under controlled 
circumstances. 

One pupil appealed against a refusal 
to permit him to attend the oral exami
nation and I permitted a further appeal 
because of strong entreaties from the Jo
hannesburg Bar (despite doubt as to 
whether such further appeal lay in the 
circ~lmstances) but that appeal was re
fused. 

This examination reflected (as in the 
past) a wide range of marks, which I 
tabulate below. 

As a result of the board upholding a 
request, at the instance of a pupil , to 
make available the marks and, where 
available, information as to ranking of 
past pupils when this information is 
sought by an institution, whether for 
admission in another country or for bur
sary or scholarship purposes or entrance 
to a university, I set out the following 
tabulation based on ranking of pupils 
on aggregate of all marks. 
80% + 1st 
70% + 2nd to 10th 
65% + 11 th to 30th 
60% + 31 st to 55th 
55% + 56th to 74th 

Complaints 
After the Legal Writing examination, 
pupils both at the Natal Bar and the Cape 

Bar raised several complaints including, 
inter alia, that the paper was too long, 
too difficult and contained matter not 
in the syllabus. Pupils from Johannes
burg also submitted complaints. I asked 
that these complaints be submitted in 
writing to the board so that I could for
ward them to the moderator who was 
the external examiner for Legal Writ
ing before he moderated the papers. 

Although pupils in the Eastern Cape 
indicated that they wished to complain, 
no formal complaint was submitted. 
Likewise, notwithstanding my invita
tion to them, pupils at the Pretoria Bar 
did not submit any complaint. 

Because ofthe board's concern, I dis
cussed the matter with the moderator, 
as well as monitoring the internal marks, 
as he and I were concerned that such 
prejudice as may have been suffered 
should be eliminated. 

The moderator considered the com
plaints and found some to be of substance 
sufficient to wan·ant a special approach 
by him to the moderation of those papers. 
He allowed not only latitude in marking 
the question which was considered too 
difficult, but also applied a series of for
mulae calculated to adjust marks upward 
in respect of any pupils who might > 
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possibly have been prejudiced in the writ
ing of the paper. 

Because of this problem, when the 
moderated marks were submitted to the 
moderator who was to preside at the oral 
examinations, I discussed each candi
date whom the moderator had decided 
should fail without an oral because I con
sidered it necessary that the moderator 
be apprised of the unusual circumstances 
flowing from the complaints, as well as 
the approach to moderation in relation 
to Legal Writing, to rectify the position. 

The decision as to who should fail 
without an oral was therefore one taken 
by the moderator after discussion with 
me, which is the step usually taken only 
when a pupil appeals against the refusal 
by the moderator to permit him to at
tend the oral. 

In the view of the Board, the results 
have demonstrated that the final outcome 
of the examination was a fair reflection 
by reason of the extra tolerance factors 
built in to eliminate possible prejudice. 

Another difficulty arose because pu
pils at the Pretoria and Johannesburg Bars 
did not carry out the instruction of the 
Motion Court examiner and write on one 
side of the page. The Pretoria pupils, 
without complaint, transcribed their an
swers as required. A complaint was, how
ever, received from the Johannesburg Bar 
because the examiner wished the Johan
nesburg pupils to do likewise. This com
plaint was resolved by me on a practical 
basis. Although this incident may have 
been upsetting or disconcerting to the 
pupils, those involved with marking of 
scripts, as well as moderation, agree with 
the view of the internal examiner that 
pupils should carry out the instructions 
(which are set out in bold at the com
mencement of the question paper) as this 
facilitates marking. 

In addition to the appeal which was 
heard by the board, there have been two 

subsequent appeals from the Cape Bar by 
pupils who failed and who have asked for 
special oral tribunals to be convened. These 
appeals have been considered but refused. 

A further complaint was received from 
a pupil that the announcement of the de
cision as to who was to attend orals was 
being unduly delayed and causing dis
tress among the pupils. Unfortunately the 
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original date set for the announcement 
had to be deferred by five days due to the 
sudden and unforeseen illness of one 
moderator and the consequent need to 
co-opt the two additional moderators to 
moderate the marking. In addition, there 
was need for the moderator to spend more 
time evaluating each failed pupil's an
swers in Legal Writing and apply a suit
able fOlmula to remove prejudice. 

The board, however, wishes to stress 
that the position has been, and contin
ues to be, that until a pupil is informed 
that he or she is not requi.red to attend 
the oral examination (due to outright 
pass or failure, as the case may be) every 
pupil must continue to prepare for the 
oral examination as if he or she were to 
attend, and may not assume otherwise. 

Examiners 
The board had pleasure in welcoming 
Judge Mpati as the fourth moderator. 
Unfortunately two resignations have 
been tendered by senior examiners, one 
with immediate effect and one after the 
November 1998 examination. The board 
has requested both these examiners to 
reconsider as it can ill afford, at this 
time, to lose experienced examiners. If, 
however, they do not withdraw, it will 
be necessary to promote the deputy ex
aminers in these subjects and appoint 
two fUlther deputies. 

General 
At the early stage of consideration of the 
complaints, when all examiners were 
present, the board engaged in debate as 
to whether or not the examjnation in its 

present form was fulfilling its proper 
function or whether it should be altered, 

particularly in relation to the threshold 
level of the questions set for pupils. This 
debate resurfaced when the permanent 
members ofthe Board met and dealt with 
matters of policy, particularly in the con
text of whether or not the board or the 
examination should be altered fundamen
tally in the light of the views which have 
been expressed in memoranda submit
ted to the General Council of the Bar in 
regard to internship and also having re
gard to the current need to address prob
lems of transformation. 

That there may well be a need for 

the constituent Bars to give further train
ing in communication to some pupils is 
an important question which must be 
addressed urgently. 

The Board felt, however, that it was 
not possible and indeed highly undesir
able for it to attempt to fonnulate any 
major policy views in the limited time 
available and that a special meeting 
should be convened at an appropriate 
stage not only for the permanent mem
bers of the board but also for the inclu
sion of delegates from the General 
Council of the Bar, the Advocacy Train
ing Programme and any other interested 
persons whom the General Council of 
the Bar felt should be present. In addi
tion, the board, as well as various Bar 
representatives, urged me to attend a 
special meeting of the General Council 
of the Bar to be hold in Umhlanga to 
discuss the question of transformation. 

These are obviously fundamental and 
important questions and, depending 
upon the views expressed at the Annual 
General Meeting of the General Coun
cil of the Bar, it seems impoltant that a 
meeting such as that suggested above 
should be convened soon. 

Because of the problems which arose 
in relation to the Legal Writing paper, 
the board has resolved that the examin
ers should submit draft questions much 
earlier to enable members of the board 
to have sufficient time to study them 
closely and deteImine whether or not the 
draft questions are appropriate. 

The board has considered the sug
gestion that there should be manuals 
compiled for the benefit of pupils in 
other subjects similar to these already 
circulated in relation to Motion Court. 

The board welcomes such a move so 
long as the manuals conform to the syl
labus and, in the instance of Motion 
Court, other Bars who observe practices 
different from the TPD and WLD are 
careful to draw those differences to the 
attention of their pupils, as there has 
been a measure of confusion on occa
sion, particularly at the Cape Bar, as to 
whether the Transvaal practice or that 
of the local Bar applies. In principle, a 
pupil is tested on his or her knowledge 
of the local practice at the Bar at which 
he or she does pupillage. W 
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