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Transformation of the legal profession: 


Response by the GCB 


The General Council of the Bar of South Africa considered 
the Discussion Paper on the transformation of the legal 
profession prepared by the Planning Unit of the Department 
of Justice at the annual general meeting of the GCB in July 
1999. The GCB resolved at the meeting to draft a response 
to the Discussion Paper. 

The response which was submitted to the Minister of Justice 
and Constitutional Development reads as follows: 

Introduction 
The General Council of the Bar of 
South Africa is the federal body for 
South Africa's nine constituent Bars 
and their 1614 member advocates. 
It welcomes this opportunity to re
spond to the Discussion Paper on the 
transformation of the legal profes
sion prepared by the Planning Unit 
of the Department of Justice. 

2 	 The GCB however wishes not sim
ply to respond to a paper months in 
the making. Indeed, the paper has its 
origins in debates over past 
years, and in an initiative by the 
present Minister's predecessor. 
Understandably the paper has 
not been able to reflect fully im
portant perspectives on policy re
cently expressed by the Minister, 
and indeed, the President in his 
inaugural address; secondly, the 
concern both have expressed in re
lation to the beneficial use of scarce 
resources; and thirdly, the route the 
Minister has proposed for restructur
ing, namely a co-operative partner
ship between Government and civil 
society (in particular in the present 
case, in the form of the profession). 

3 	 As these three matters are important 
to our detailed response to the paper, 
we commence with them. Thereafter 
we outline the general stance of the 
GCB in relation to the future of the 
profession. Finally we respond to par
ticular suggestions in the paper. 
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(a) The Minister's policy 

pronouncements 


4 	 There have been significant indica
tions of a fresh perspective on policy 
issues by the Minister on three oc
casions since his induction: in his 
speech to the GCB on 23 July 1999, 
in an interview published in August 
1999 De Rebus , and in a speech 
("Transformation of the Justice Sys
tem") to the Pretoria Press Club on 
30 August 1999. 

5 	 In an interview with the editor and 

UDr Mampela Ramphele ... has 
neatly said that the central 
challenge is to balance equity 
and excellence. " 

news editor of De Rebus published 
in its August edition, the new Min
ister made some important points re
garding deficiencies in our present 
legal structures. Among the issues 
which have been identified by the 
Minister on that and other occasions 
are: 

5.1 	 the need to create a truly non-ra
cial, non-sexist legal profession 
which will strive to rid itself of its 
apartheid-based past; 

5.2 a lack of unity in the profession, pre
venting it from being fully self-regu
lating; 

5.3 the delivery of legal services to the 
public at an affordable cost; 

5.4 the general paucity of experience
based skills amongst black and fe
male legal practitioners; 

5.5 the failure to create a sufficient pool 
of legal skills from which fit and 
proper people for the Bench may be 
selected; 

5.6 the need to devise court manage
ment and case management systems 
which will ensure maximum utilisa
tion of court resources; 

5.7 the "enforced" perpetuation of the 
split profession requiring a litigant 
to use two lawyers when one could 
do the job. 

6 The GCB understands the articula
tion of policy to be clear: as the Min
ister put it on 30 August 1999, a core 
commitment "to ensure access to 
justice for all South Africans so that 
the fundamental rights which are 
guaranteed to citizens by the Con
stitution are made meaningful". 
7 In 1990, the GCB articulated its 
own policy commitment in similar 
terms. This was as follows: 
"1. The Bar identifies itself fully with the 

ideals, aspirations and challenges pre

sented by a new democratic South Africa. 

2 As a body of independent practition

ers, the Bar is committed to providing 

specialised legal representation, at fair 

fees, to all persons who require such 

services. 

3 	 By providing this representation, as well 

as facilities for the protection of human 

rights, access to justice for indigent per

sons and alternative dispute resolution, 

the Bar serves all the people of South 

Africa. 

4 	 We shall continue to strive towards the 

attainment ofjustice for all according to 

the rule of law and to support reforms 

designed to achieve this goal. 

5 	 The Bar is committed to: 

• the maintenance of an independent 

judiciary; 
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• ensuring that the Bar is representa

tive of all sections of the South Af

rican population; 

• providing greater access to justice 

by the expansion of legal services 

to all who require them, while main

taining the high standards, profes

sional integrity and independence 

which are established hallmarks of 

the Bar". 

8 	 It cannot be said that over the past 
decade the GCB has succeeded in 
living out this commitment in all re
spects. Important progress has how
ever been made in relation to some. 
Expanded Bar bursary schemes and 
new systems of advocacy training 
have, for instance, been introduced. 
The black membership of the Johan
nesburg Bar now exceeds the total 
number of advocates in practice at 
each of five of South Africa's Bars. 
The black membership of the 
Natal Society of Advocates ap
proaches 50 per cent. The last 
GCB AGM was composed on a 
representati ve basis. The current 
GCB Executive comprises, for 
the first time, a minority of white 
males. As this response will demon
strate, there has also been fresh 
thinking by the GCB about shaping 
the profession for the future. 

9 	 This progress is no reason for com
placency. The GCB accepts that its 
transformation is a process and not 
a destination. Earlier this year the 
GCB adopted its Strategy 2000. This 
commits the Bar to a multi-faceted 
series of specific and practical steps 
directed at improving access to jus
tice by the public, and access to the 
profession by persons disadvantaged 
by race and gender. The strategy 
seeks to revitalise an allegiance ex
pressed since the GCB' s inception 
- and documented in its three- vol
ume submission to the TRC - to 
serving the rule of law in South Af
rica, and promoting the administra
tion of justice. It acknowledges past 
failures, and in particular - despite 
important initiatives at some Bars, 
and the commitment of many indi
vidual advocates to transformation 
- not doing more to redress the im

10 
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balance of race and gender in the 
Bar's makeup. 

Equally important is the sense 
of the GCB's AGM that the prob
lems of the profession require to be 
addressed, in the first ins'tance, 
within and by the profession itself. 
This perception - which we believe 
is shared by other professional bod
ies of legal practitioners - is relevant 
to the question of resources to which 
we revert below. 

10 It follows that the GCB fully sub
scribes to the vision articulated by the 
Minister, quoted in paragraph 6 above. 

(b) The setting for the paper 
11 The vice-chancellor of the Univer

sity of Cape Town, Dr Mampela 
Ram-phele, speaking on comparable 
problems of transformation in edu
cation in South Africa, has neatly 

'Their animating spirit is a profes
sional sense of independence and 
public service .. " 

said that the central challenge is to 
balance equity and excellence. Sac
rifices made in the past will be in 
vain if the consequence of restruc
turing is not to enhance and to im
prove, but to level. At the same time, 
the pursuit of excellence cannot be 
used as a device to frustrate the re
dressing of past discrimination. This 
approach, we believe, needs to be 
clearly articulated as the point of 
departure for the transformation of 
legal services too. 

12 The setting in relation to which the 
proposed restructuring of the legal 
profession has to be considered in
vorves however not only the skewed 
effect on access to justice by the past, 
summarised in paragraph 5 above. 
The paper is right to refer to this pa
thology (as indeed the GCB 2000 
Strategy seeks to do), and the need 
for it to be addressed. But the set
ting with which we are faced has 
other elements to which the Minis
ter has pointed: the need to focus 
strategy now not only on reconcilia

tion and reconstruction, but also 
quite firmly on service delivery. The 
President indeed ended his inaugu
ral speech in June with the signifi
cant injunction: "It's time to get 
South Africa working". If the restruc
turing of the justice system in gen
eral and the legal system in particular 
does not promote that priority of the 
new Government, it will not consti
tute transformation. The paper, we 
shall suggest, says too little about 
this. 

13 Another element which must impact 
on shaping the legal profession is the 
rampant growth of crime which the 
South African public shows grow
ing signs of not tolerating. Judge 
President Ngoepe referred to this in 
his speech to the Mpumalanga Law 
Society on 21 August 1999. An ap
proach to re-ordering the legal pro
fession which does not have as a 
clear and dominant focus how the 
profession may best play a role in 
combatting crime, will ignore a cur
rent social need and justly invite 
public disapprobation. The GCB 
2000 Strategy document records 
some of the current realities in this 
regard. An approach which offers no 
linkage with the National Crime Pre
vention Strategy (launch-ed, after 
all, nearly two and a half years ago) 
and which ignores a fall in convic
tions, for instance, from 318 068 to 
260 887 (18 per cent) on the latest 
available figures (Central Statistical 
Office, CSS Report No. 00-11-1 
(1994/5), December 1997) is simply 
not acceptable. 

(c) The route to realisation 
14 The paper records the "inclination" 

of the Department of Justice as be
ing "not to force integration but to 
facilitate developments in this direc
tion"'. We accept that undertaking, 
upon which this response is prem
ised. The undertaking is both impor
tant and realistic. It is important 
because professions are by origin 
and function voluntary. In the con
text of the legal profession in South 
Africa, it is of particular importance 
that the range of functions conducted 
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by Bars - notably the complex ad operative and consensual venture. GCB' s conviction that, logistically 
ministration of pupillage, the allo 18 The third consideration is the basic and fmancially, that situation has to 
cation of pupils to pupil masters, the one of resources. Any re-ordering of continue. There is no realistic pros
setting and marking of national writ the legal profession - like that of the pect that a parallel or competing sys
ten examinations, the conducting of judiciary - must take into account the tem could be administered by national 
further oral examinations, the ad constraints recently imposed on the or provincial governments. In fact, we 
ministration of privately-funded bur budget of the Department of Justice, believe that the trend has to be the 
sary schemes and advocacy training and its urgent priorities to provide other way: committing the resources 
- all depend upon the commitment services in a range of respects. (The of the legal profession to promote 
of members of Bars on a voluntary recent reported response of the aspects of the administration of jus
basis. Deputy Minister in relation to the re tice (such as prosecutions) carried out 

It is realistic because, as was ac port of the Auditor-General (Business at an insupportable level of cost as a 
cepted in previous discussions be Day, 7 September 1999) underscores central function of government. The 
tween the GCB and the Minister, this). No significant restructuring of Strategy 2000 document makes spe
there is no prospect that this resource the profession can take place with cific proposals in this regard, which 
base can be substituted by the State, out careful examination as to how this have already been discussed with the 
and that for that reason, legislative is to be financed. It is a major aspect Minister. If, as the paper implies, it is 
compulsion is not an option. of concern in relation to the paper that however contemplated that signifi

15 In these circumstances, it is vital that this exercise has evidently not yet cant aspects of regulation of the pro
the process be a properly consulta been performed. None of the key pro fession are to pass under State 
tive one in which answers are not an posals - for instance, proposed control, the Planning Unit needs to 
ticipated, and which is squarely changes to legal education, vocational table precise budgetary analysis and 
founded upon consensus between iIIIWM________r&�!_________ clear State funding commitments. 
the participants. We believe that we share with the 

"In South Africa just such a16 There are three reasons why this Minister the view that - issues of 
specialist and separate branch route is the only tenable one. The principle aside - this is simply not a 
of the profession ... has existed first is that the constitutional val viable route. That is a nettle to be 
for some 250 years .... " ues of the new dispensation re grasped now by all participants in 


quire a truly open approach - one the consultative process. 

in which on the one hand there are 

no "holy cows" (as the Minister has training and administration of the pro The GCB's position in 

put it), and in relation to which on fession - reflects any analysis of outline 

the other hand there are equally no costs. Such an approach cannot be 20 Against this background, the ap

foregone conclusions. When the pa reconciled with the Minister's own proach ofthe GCB to the future regu

per notes2 that it seeks to "facilitate" repeated public references to a con lation of the legal profession in South 

the a priori planning to be found in cern for the most prudent allocation Africa is in outline as follows: 

the Justice 2000 document - one of the scarce resources available to • The wider legal profession, like 

which was not produced as a result the Department, which the GCB fully other professions, exists to advance 

of a consultative process with the supports. Legal services moreover knowledge and skills, and to make 

profession or the judiciary but inter compete with education, health and these available to the particular so

nally within the Department - this social welfare. A restructuring which ciety it serves. 

is a matter for concern. So too, are does not reflect careful budgetary • It is part of civil society, represent

pronouncements during the con planning and clear Government com ing a free vocational choice by its 

sultative process which suggest that mitment may diminish, not enhance, members. 

essential conclusions have already access to justice. It must organise itself in a way which 

been reached and basic decisions 19 At present, as is evident both from fosters both aims stated above. Con

made. the GCB Strategy 2000 document, versely, a scheme which in its na


17 The second consideration is that the and from what follows, the Bar ac ture thwarts or inhibits either does 
professions are organs of civil soci cepts as its social responsibility sub not commend itself. 
ety. They are, in origin (and in the stantial commitments in relation to • There is a good case for a new co
case of the Bar, are legally constituted matters such as pupillage, examina operative relationship within a sin
as), voluntary associations. Their ani tions, advocacy training, administra gle legal profession of different 
mating spirit is a professional sense tion of the Legal Aid System, pro functional elements: attorneys, ad
of independence and public service. bono work and disciplining of its own vocates, prosecutors, teachers of law, 
Any process of restructuring, for that members. It has never looked to the corporate lawyers, conveyancers, 
reason too, must necessarily be a co- State to fund these functions. It is the notaries, and paralegals. The need 
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for linkage however is not to be con
fused with functional obliteration. 

• 	 South African society requires (as 
one of those functions )the services 
of legal professionals who, by their 
own choice, are primarily specialists 
in the arts of advocacy: that is to say, 
in appearing in courts, in leading evi
dence, in cross-examining witnesses, 
and in preparing and presenting le
gal argument. 

• 	 In South Africa just such a specialist 
and separate branch of the profession, 
comprising sole practitioners func
tioning on a referral basis, has existed 
for some 250 years to provide these 
services3

• 

• 	 Attorneys and advocates enjoy rights 
of audience in all courts. They have 
done since 19954 

• There is accord
ingly no compulsion on any litigant 
to brief both an attorney and an ad
vocates. 

• 	 The existence of a pool of court spe
cialists, who may be engaged by 
attorneys ranging from rural sin
gle practitioners to large urban 
firms on a purely ad hoc basis, 
promotes access to justice. 

• 	 Furthermore an independent Bar 
has correctly been identified as 
an important institution of civil so
ciety under a constitutionaldemoc
racy, and the statutory regulation of 
its members by the executive is di
rectly antithetical to this.6 
Current problems in relation to the 
regulation of the legal profession 
will not be addressed by the fusion 7 

proposed, nor by the imposition of a 
single controlling body. 

• 	 The GCB suggests that current prob
lems relating to the regulation of le
gal practitioners will, in contrast, be 
met in this way: by recognising the 
functional, historical and constitu
tional arguments for referral court 
specialists; by requiring all persons 
who wish to practise as such to be 
members in good standing of a rec
ognised professional body; by statu
tory provision for the registration of 
such recognised bodies with a Na
tional Council for the Legal Profes
sion, itself an independent body 
chaired by a judge of the Constitu-
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tional Court or SCA and comprising 
representatives of the legal profes
sion, not appointees of government; 
by provision for the withdrawal of 
statutory registration of the bodies in 
the event of their failure to maintain 
compliance with stipulated require
ments. 

21 	The GCB does not accept that in the 
present context that "[tJransformation 
means change"8, as the paper asserts. 
Transformation means, in Michael 
Kirby's phrase, "changingfor the bet
ter"9. The mere fact that professional 
bodies vital to the operation of the le
gal system have functioned in a cer
tain way for a long time does not 
terminate the debate. But that fact does 
raise a key inquiry: has the consulta
tive process (or at least some empiri
cal research conducted or collated by 
the Policy Unit) established the likeli
hood that the proposals will work, and 
that they will do so better than the 

"Transformation means, in Michae/ 
Kirby's phrase, 'changing for the 
better' " 

present structure of the profession? 
22 The GCB, in short, contends that the 

functional divisions within the wider 
legal profession are just that: func
tional. In legal practice prosecutors, 
attorneys, conveyancers, notaries, 
corporate lawyers, paralegals (pro
spectively) and counsel perform dif
ferent functions. That is not to say 
that there are no matters of common 
concern. Nor is it to say that there is 
no place for an umbrella body which 
ensures through a registration proc
ess that the current problem of un
regulated practitioners is addressed. 
But that problem, the GCB contends, 
is to be addressed not through the 
improbable prospect of micro-man
agement of a single, fused profes
sion by a single State-controlled 
regulatory body. It is by placing the 
responsibility where it lies: with the 
profession itself. If a particular pro
fessional body meets the require
ments of the independent National 

Council, it will retain its registration, 
and accordingly its members may 
practise. If it does not, they may not. 

23 In this way, bodies such as the Crimi
nal Bar Association, the Independent 
Advocates Association lo

, the Corpo
rate Lawyers Association, the two 
prosecutors' professional bodies and 
the National Paralegal Institution 
would each have to provide for the 
ethics, disciplining and training of 
their members. The burden would be 
theirs, but they would retain a proper 
professional independence. The 
Council moreover would also serve 
as an important national clearing 
house for the whole profession in re
lation to continuing concerns. 

Responding to the 
paper 

(1) The essence of the 
paper 

24 The purpose of the paper is stated 
to be the stimulation of debate on the 
issues raised, and to provide a basis 
for consultation. The context is that 
it is said ll to be "necessary to begin 
the process of drafting legislation 
now", the Department of Justice evi
dently having already determined that 
this legislation is to be enacted next 
year. 12 Professor Loots records that 
the Minister has authorised the dis
tribution of the paper "purely as a 
discussion paper, not as a policy 
document". 13 

25 The scheme of the paper is not clear. 
After commencing, logically, with 
an endeavour to identify key issues, 
it passes without further ado to the 
question of qualification for admis
sion to the profession. It makes cer
tain proposals in this regard, only 
thereafter l4 addresses what is clearly 
the cornerstone of the proposals 
uniform statutory regulation of all 
lawyers - and then 15 goes on to ad
vance a number of matters under the 
general heading of "A Representa
tive Legal Profession". A number of 
these revert to prospects bound up 
both in university legal education 
and vocational training - with which 
the paper has already dealt. 
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26 We suggest that the logical depar
ture point is not who qualifies for ad

mission to the profession. That must 

depend on how the legal profession 
is to be constituted and regulated. It 

is this aspect which determines, or 
at least influences, other matters 

raised by the paper and as regards 
which the paper makes a radical 

threefold proposal: 
Ca) integration 16 of all lawyers into one 

profession 
Cb) as a first option, under a single con

trolling body 
( c) regulated by statute l 7

• 

27 It is with this central premise of the 

paper that the GCB takes immedi
ate issue. The GCB believes that the 
paper makes fusion of the various 
functional divisions of the profes

sion an improbable wand for access 
to justice; that it does so without 

compelling logic or empirical sup

port; and that in so doing, it over

looks a viable middle way 
which would better address 

current needs and realities. 

(2) A single profession 
28 A major failing of the paper is 

that it confuses the perceived 

need for a statutory dealing 
with the entire profession in one 

statute, with the profession's func

tional integration l 8
• There may be ar

guments, logistical and symbolic, 
which support a single umbrella stat

ute, containing chapters dealing with 
advocates, attorneys, prosecutors, 

corporate lawyers and paralegals. 
The GCB would be willing, in con

junction with other organised bod
ies , to discuss and consider the 
asserted need for a general statute not 

predicated upon fusion. 
29 The fact that listed aspects of pro

fessional practice l9 
, touching upon 

all branches of the profession, may 

need to be regulated does not mean 
that they should be regulated in the 
same way. Thus discipline for pros
ecutors, or their education and train

ing, raise different considerations to 

those which apply to advocates in 
private practice. The same applies to 
corporate lawyers and paralegals. 
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30 The paper implicitly strives to deal 
with this reality by suggesting that 
the referral basis of the advocates' 

profession will disappear. The 

proposition might thought to be star

tling in the light of a series of au
thoritative decisions and 

inappropriate in the light of pend
ing appeals20

• It cannot contemplate 
legislative compulsion, because the 
commitment by the Department to a 

voluntary approach is recorded on 
the same page. It suggests however 

that because attorneys have a right 

of appearance in the High Courts, 
advocates "should be allowed to take 
instructions directly from clients"21. 
This, it must be suggested, is a non 
sequitur. It is also not a matter which, 
as far as the GCB is aware, the at

torneys' profession has propounded 
- indeed, it is fundamentally at odds 

with the detailed submissions on 

behalf of the attorneys' profession 

H••• the logical departure point is not 
who qualifies for admission to the 
profession. That must depend on 
how the legal profession is to be 
constituted and regulated." 

to the Milne Commission22
• What, 

then, prompts the Planning Unit to 

do so? 
31 GCB is unequivocally opposed to 

the suggestion. 

32 But then the paper in any event 
equivocates: having contemplated 
integration, it envisages "a statutory 
authority, or a number of special
ised statutory authorities"23 to con

trol the identified "common" aspects 

of legal practice "in respect of the 
whole profession". The question 
arises: why? 

Furthermore, in what coherent 

way would either the super-author
ity, or "number of..authorities" strad

dle the different branches of the 
profession? In what sense would 
these be "specialised" if it is accepted 

that there are different functions as 
between attorneys, conveyancers, no
taties, advocates, prosecutors, corpo

rate lawyers and prosecutors? What 
research investigation, we must again 
ask, has the Policy Unit done in rela

tion to the possible composition and 
the costing? At a time when the De

partment's budget has been cut back, 
overruns incurred, and when current 

projects are not capable of being im
plemented, what budgetary commit

ment has the Policy Unit elicited from 
the Department in this regard? 

33 Without answers to these questions, 
the notions are not only flawed, but 

wholly hypothetical. 

34 The alternative mooted in the pa
per is to create "a statutory control
ling body for each of the branches 
of the private legal profession"24 
with the requirement that every 
practising member of the profession 

belong to one of the statutory bod
ies. The paper howev~r is con

cerned as to the constitutionality of 

the measure. It is not evident that 
this aspect either has been fur

ther researched. The constitu
tional concern is echoed 
elsewhere in the paper25 : "some 
doubt" is expressed as to whether 

present Law Society and Bar ex
aminations may be unconstitu

tional because they may not test 

"only minimum standards ofpro
ficiency [butlset some higher stand
ard which screens out aspirant 
legal practitioners who do meet 
minimum standards ofproficiency". 
The GCB believes that the obser

vation is startling: the Bar, no doubt 
like the LSSA, seeks to set a stand

ard (moderated, it may be noted, by 
judges) which reasonably secures 

the interests of the public. It does 
not accept that there is, sensibly, a 

lesser standard in this regard. 
35 The paper proceeds to advance a 

structure for the regulation of the 
profession, premised on its integra
tion. For the reasons indicated, the 

GCB believes that the diversity of 

the profession is functional and that 

fusion is not a talisman. The GCB' s 
core proposals are as stated in para

graph 15 above. The GCB does not 
accept the proposals for a single 

structure. 
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(3) University legal education 
36 The GCB has consistently over the 

past decade through the mechanism 
of the National Liaison Committee 
on Legal Education (between the at
torneys' profession, the Bar and the 
Society of University Teachers of 
Law) adopted a threefold approach: 
that the academic independence of 
universities (as attenuated as it may 
have been by earlier legislation), to
gether with their expertise, is the 
departure point in any inquiry relat
ing to the regulation of legal educa
tion; that the Bar itself, given the 
explosion in legal knowledge, was 
concerned that legal education (like 
medical education) could not be 
safely reduced in duration; but that 
if this nonetheless happened, and a 
four-year undergraduate LLB degree 
was to be introduced, this had ~o be 
subject to two corollaries, namely 
that universities should be free to 
offer postgraduate training to en
hance legal skills, and that they 
simply cannot bear the burden of 
vocational training for practice, 
which is properly to be borne by 
the organised profession. 

37 The GCB both accepts and re
spects the achievement of other 
branches of the legal profession (no
tably the attorneys) in raising the 
minimum academic level of entry to 
that of an LLB degree. That in it
self, however, is not a matter now to 
be called in aid (as it evidently is) in 
favour of a single seamless profes
sion. This is because entrants to the 
advocates' profession are always en
couraged to benefit, when they can, 
from further specialist university 
training. The GCB accordingly does 
not accept that a valid motivation for 
the introduction of a single minimum 
academic qualification has been, or 
is, the desire to move away from a 
situation in which some lawyers are 
"perceived to be better qualified than 
others"26. As in the medical or teach
ing profession, where that perception 
is warranted, it is appropriate. 

(4) Vocational training 
38 The premise for the paper in this re-
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gard is that "[tlhere is a lack of 
equality within the legal profession 
with regard to qualification require
ments for admission to legal prac
tice"27 . The resort to the language of 
inequality is at the outset confused28 

: 

it presumes a single profession, with 
(as we have said) seamless functions. 

39 The different vocational training 
currently as between advocates, at
torneys, notaries, conveyancers and 
prosecutors, and potentially as re
gards corporate lawyers and 
paralegals - relates precisely to the 
difference in functions. Bar curricula 
for pupillage, the examination sys
tem and the system of practical le
gal training, all focus on the daily 
requirements of court practice. So 
too will the Bar' s new initiative as 
regards continuing legal education, 
implemented at the Cape Bar and 
currently under more general con
sideration. There is no provision for 

"What research investigation ... 
has the Policy Unit done in 
relation to the possible 
composition and the costing?" 

practice management, the administra
tion of trust accounts, and other as
pects which form no part of what the 
advocate will do. The suggestion 
surely cannot be that this situation 
is undesirable, and that in future, for 
instance, prosecutors and corporate 
legal advisers must have identical 
training. 

40 The constituent Bars already have in 
place what the GCB suggests is an 
appropriate form of vocational train
ing. That it is different to the training 
offered for attorneys does not make 
it "anomalous"29. Its duration is dic
tated by factors relevant to it: what 
instruction is appropriate, how this is 
best presented in a system of training 
administered at the Bars etc. It is too 
short or too long, too complex or too 
simple, measured in relation to the 
needs of court work, not the Deeds 
Office or the exigencies of drafting 
contracts. 

The same applies to the duration 
of training for prosecutors, or attor
neys. The Bar does not presume to 
suggest that this training in content 
or duration is anomalous or inappro
priate, merely because it differs from 
that which advocates in private prac
tice require. 

41 The GCB is already committed to the 
involvement of aspirant practising 
advocates in community service. It 
has offered its support in this regard. 
Indeed, it has endeavoured to secure 
support from the Legal Aid Board 
in relation to the launching of a pi
lot scheme in Johannesburg. It now 
looks to the Department for progress 
in the matter. 

42 As regards more specific proposals 
made in relation to vocational train
ing30

, the GCB similarly has for sev
eral years now supported the 
suggestion of a minimum one year 
of practical vocational training, dur
ing which some six months would 
relate (as regards the Bar) to practi
cal vocational training offered by a 
professional body registered for 
these purposes (in our case, the 
GCB) with an independent profes
sional council as indicated above 
and the balance in the form of in
ternship. It does not support the sug
gestion that a practical training 
course is properly to be offered by 
"an academic institution"; its recol
lection of a decade 's involvement in 
the National Liaison Committee on 
Legal Education is that law faculties, 
given staffing and budgetary con
straints and the lack of practical ex
perience of law teachers, have 
repeatedly indicated their inability to 
offer such a course. Furthermore, as 
already indicated, as a matter of plin
ciple, this responsibility should be 
allocated to where it belongs, namely 
the organised profession. Why the 
paper should now exhume this no
tion, too, is not clear. 

(5) Admission examinations 
43 As already indicated, there is a func

tioning system of pupillage, admin
istered on a purely unpaid and 
voluntary basis, embracing prelimi-
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nary screening, allocation to pupil 
masters, curricula, written and oral 
examinations and privately funded 
bursaries. This system has arduously 
been built up. If there is empirical 
material available to the Planning 
Unit to suggest that it does not func
tion well, or that it applies an inap
propriate standard, or that the 
Department has the financial and 
personnel capacity to devise, found 
and administer its own, this needs to 
be tabled for careful scrutiny and dis
cussion. If not, the suggestions 
throughout the report of "elitism"3l 
and possible unconstitutionality32 are 
wholly inappropriate. 

44 There is, it has already been sug
gested, no realistic basis to assume a 
capacity other than the voluntary re
sources of each part of the profession 
to administer either vocational train
ing or admission examinations in re
lation to its own members. If we 
misconstrue the position, and the 
Planning Unit has elicited a clear 
commitment by the Department 
to fund a new national system, 
this needs to be squarely stated. 
Our understanding is that the 
converse is true. 

45 There can be no question33 of a "uni
form national exam which tests mini
mum standards of proficiency for 
everyone" irrespective of the field of 
practice. 

The edifice contemplated - of 
separate examinations thereafter ad
ministered by statutory controlling 
bodies of the different branches of 
the profession "by virtue ofstatutory 
authority"34 - is unrealistic. 

46 The other option offered - no statu
tory admission examination at all, 
and relegating practical vocational 
training to the universities - is, for 
the reasons already stated, both un
acceptable in principle and unreal
istic. 

Conclusion 
47 The GCB is committed to enhanc

ing access by society to legal skills, 
and by aspirant legal practitioners 
disadvantaged in the past to mem
bership of the profession. It accepts 
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Why the Bar? 

that there is a real need for improve
ment by the profession in both re
spects. Some of the ways in which it 
believes that the Bar in particular can 
strive for change likely to promote 
both aims, appear from the "GCB 
2000" strategy document unani
mously adopted at the GCB's AGM 
last month. 

48 This strategy seeks to find practical 
ways of improvement. As President 
Mbeki concluded in his inaugural 
address in June, it is time to get South 
Africa working. Excellence and 
service in the legal profession need 
to be expanded, not levelled. Func
tional diversity in the profession 
needs to be recognised and respected 
if in South Africa, as in a number of 
countries, this diversity has roots 
which are defensible by reference to 
constitutional principle and service 
delivery. 

"That it [vocational training] is 
different to the training offered 
for attorneys does not make it 
'anomalous' " 

49 It is patently clear that the major 
pathologies in the wider legal pro
fession identified in the paper as "the 
issues" will not be remedied by fu
sion under the control of a single 
statutory body. There will still be an 
imbalance in racial and gender 
makeup of the profession, skewed 
geographical distribution of practi
tioners, inadequate assistance to the 
poor, difficulties for the disadvan
taged in entering the profession. The 

, paper's implicit suggestion that its 
primary recommendation of fusion 
and uniform statutory control will in 
itself address these problems, is un
tenable. 

50 Nor is there any prospect of a gain 
for the administration of justice in 
the abrogation of independence the 
paper contemplates, in the form of 
an exclusive (and hence political) 
power of appointment to that body. 

51 In fact, the paper's singlemost flaw 
is that its focus is on a structural dis

traction, inadequately researched 
and reasoned, and at odds with the 
realities of practice. This may pla
cate populist pressures. It may also 
serve to implement the a priori plan
ning to be found in the Justice 2000 
document which the paper acknowl
edges it seeks to "facilitate"35. But it 
will do little to get justice working. 

52 The GCB proposes that the antici
pated consultative conference fo
cuses rather on an approach which 
acknowledges functional diversity 
within the profession, and its inher
ent nature as an independent insti
tution of civil society, not an 
instrument of State planning; and 
that it seeks by consensus to achieve 
umbrella legislation of the kind in
dicated above. It will also be im
portant for the Planning Unit to 
circulate in advance the empirical 
material and budgetary commit
ments upon which, it has to be as
sumed, its current proposals are 
predicated. 
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