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The case for the retention of an independent Bar, as distinct from 
the attorneys' profession, is well-known. The advocates' 
profession is independent as a separate branch of the legal 
profession; independent from the executive arm ofgovernment; 
and the members are independent from the influence of clients 
and the public, thus placing them in a better position to discharge 
their duty to the court. This ethic of independence has been 
regarded as an invaluable attribute which also had a beneficial 
effect on the quality of the judiciary, whose members were drawn 
almost exclusively, until recently, from the senior Bar. Justice P N Langa 
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Comparisons as to which system is 
less expensive, between a single Bar and 
a two Bar system, are inconclusive and 
unhelpful. Nor is it any longer of much 
use to argue on the basis of which pro
fession is better equipped to do work in 
the superior courts. The reality is that at
torneys now have a right of audi
ence in the superior courts; they 
are in a position to specialise, if 
they so wish, and produce work of 
the highest calibre. They are now 
also eligible for appointment to the 
bench. 

Whatever restructuring measures are 
taken cannot happen in isolation. Their 
general objective has to be the develop
ment and maintenance of a legal profes
sion which is representative and able to 
deliver legal services competently and 

The traditions of the Bar 
"What are these traditions? 

The first is the tradition of thorough 
scholarship, pursuit of forensic excel
lence, capacity for rational thought, in
tense intellectual energy and unremitting 
discipline which barristers have always 
been expected to apply in the discharge 
of their briefs. There must be few endeav

ours in all civilization which can com
pare to the totality of commitment and 
the punctilious regard for detail which a 
competent and conscientious advocate 
harnesses in support of his or her case. 
This is a great and impressive tradition 
bred in very competitive conditions, 
which enriches the level of legal debate 
in the resolution of jurisprudential and 
factual disputes, and, ultimately, in a very 
crucial sense, the quality and legitimacy 
of the Bench, and the image of justice 
itself. 

A second and related tradition is a 
fierce independence and an uncompro
mising standard of intellectual integrity 
and capacity for objectivity which informs 
the best at the Bar. It was sometimes dis
played with a towering magnificence, and 
with it came a depth ofcourage and a will
ingness to champion causes and litigants 
often unpopular in the public perception." 

Chief Justice I Mahomed (1997) 114 
SALl604 at 606. 

Why the Bar? 

efficiently to the whole South African 
community. Practitioners ought to be 
able to choose what they want to do. 
Many will still choose to specialise and 
acquire expertise in particular fields of 
law. Others might choose to deal directly 
with the public, getting their instructions 

"Practitioners ought to be able to 
choose what they want to do." 

there and passing the matter on to other 
practitioners who would have the time 
and the skill to do research and to take 
the matter through the courts. Once the 
choice has been made, however, it seems 
fair that the practitioner has to take the 
consequences and abide by the discipli

nary regime of that choice. 
What is clear is that there should be 

guaranteed protection for the public. 
Any practitioner who elects to takes in
structions directly from the public must: 
(a) have receive appropriate training in 

the handling of trust accounts and have 
appropriate facilities therefor, and 
(b) be subject to some regulatory 
authority. Thus the Fidelity Fund, 
in whatever form, must continue 

to exist. 
It goes without saying that the 

interests of the public must always be 
an important consideration. Legal prac
titioners must always be "fit and proper 
persons", with the High Court continu
ing to exercise its role of controlling the 
profession through admissions and re
moval from the roll. W 

Fusion and specialization 
"In the result, the profession would be structured in a way which would not meet 
the needs of the pUblic. No firm of solicitors, however large, could provide the full 
range of specialisms which clients require, and the great majority of firms which 
are medium or small in number would continue without any specialisrns at all. A 
number of barristers would become unemployed, unless they decided to abandon 
their specialisms and undertake the everyday work of a solicitor's office. The new 
structure would in large measure wipe out the wide range of specialist services 
which have been built up by the bar over a great many years. 

The long-term consequences would be equally unsatisfactory. In future all 
lawyers would be trained and educated in the same way, and all of them would in 
the first place be employed or become partners in a firm oflawyers. At some stage 
one or more of the partners in those fmns might decide to specialize in a subject 
which interested him or them. Only the larger fmns could afford to make such an 
arrangement, because they would be the only finns which could provide enough 
regular work to keep a specialist partner fully employed. The range of specialisms 
presently provided by the bar would be significantly reduced and no longer avail
able to the public. 

I ~mphasize that specialists do not appear like manna from heaven. It takes 
years of work and experience before anyone can claim to be a specialist, and 
unless a professional .man's specialisms are in continuous usage in day-to-day 
practice he loses touch with current developments. This point was emphasized by 
Lord Roskill, who said this: 

"I have known of one firm of solicitors who wished to specialize in a particular 

field, having sought to secure the services, as a partner, of a barrister specializing 

in that field. They were disappointed in the result, because that former barrister's 

skills began to diminish in quality once only a limited source of supply of work 

was available and the clients of that firm could not provide enough work to keep 

him fully occupied". 

The [Royal] Commission [on Legal Services] felt that this accurately re
flected one probable and damaging result of fusion." 

Lord Benson, FCA ''The Future of the Legal Profession in South Africa: Is 
Fusion the Answer? The English Experience" (1988) 105 SAU 421 at 425-426. 

CONSULTUS,DECEMBER1999 18 


