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Advocacy has been a significant part of legal systems and 
jurisprudence in many countries for over 2000 years. The 
advocates of South Africa are part of that history and 
tradition as they go about the daily round of pleading, 
advising, consulting and litigating. 

As with other ancient professions 
one would have thought that 
with this history would come a 

sense of solid security for the future. 
But not a bit of it. In recent months the 
chambers, corridors and common 
rooms of Innes, Huguenot, Salmon 

Grove and other chambers around 
South Africa have once again echoed 
to the refrain of the dismal question: 
"But can the Bar survive?" 

I say "once again" advisedly. When 
I started practice nearly 27 years ago, 
"fusion" was lurking just over the hori
zon and we were assured would shortly 

arise to destroy the Bar. A move from 
our existing cramped quruters to larger 
chambers at the end of 1976 was met 
with predictions of the Bar's imminent 
demise and predictions that we would 
need less not more space in the near fu
ture. It was only many years later when 
I was elected to the Bar Council that I 
discovered that our imminent demise in 
consequence of fusion had been the sub
ject of debate at Bar Council meetings 
since shortly after the Second World 
War! 

Predictions of doom 
Predictions of doom notwithstanding, 
the Bar plodded on. Surprisingly an in
creasing number of people flocked to 
join us. Competition was fierce and the 
rate of attrition high - but numbers 

steadily grew. 
Did this growth cause us to shake 

off our gloom and approach the future 
with confidence? Not at all. A new and 
more insidious threat had arisen. It mas-
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queraded under the title "attorneys' 
rights of audience" but every advocate 
knew that this was simply the Trojan 
horse through which we would be con
quered and destroyed. 

Strangely oblivious to this impend
ing doom the numbers at the Bar con

tinued to grow. The Milne Commission 
came and we held our breath. The Right 
of Appearance in Courts Act came and 
nothing happened save that we now en
countered some of our colleagues from 
the attorneys' profession in the High 
Court as well as in the magistrates' 
courts. 

The cause of the current flurry of 
anxiety is the reports in some newspa
pers of a discussion document prepared 
within the Depaltment of Justice and the 
possibility of a Legal Practitioners Bill 
being presented to Parliament next year. 
The contents of the measure have not 
been made public but it is suggested that 
membership of professional organisa
tions should be voluntary and that all 
legal practitioners should be registered 
with, and licensed to practice by, State 
authority. There is no suggestion of out
lawing practice on a referral basis as an 
advocate and the Minister of Justice has 
said that if practitioners choose to do so 
and their clients accept this then that is 
their business. What then is the cause for 
concern? 

The answer seems to be that there 
is a view that without statutory recog
nition practice as an advocate on a re
ferral basis will rapidly wither and die. 
But is this so? 

It is true that for the last century there 

Malcolm Wallis SC is aformer chairman 
of the General Council of the Bar 

has been statutory recognition of advo

cates as a separate profession in much 
of South Africa, with Natal providing a 
limited exception until the establishment 
of the Society of Advocates of Natal 
an entirely voluntary exercise. However, 
before that the existence of a group of 
specialist legal practitioners, acting on a 
referral basis in the giving of specialist 

legal advice and in the conduct of litiga
tion, occurred without legislative assist
ance both in the Netherlands and in 
England which are the two sources from 
which we have drawn the structure of 
our legal profession in this country. In 
fact, in England to this day the profes
sion ofbruTister is lru'gely free from statu
tory regulation. 

The lessons of history are all too of
ten dismissed on the grounds that 
"things were different then". But what 
of modem experience in other countries 
having an adversarial system of litiga
tion? Even the briefest survey of the 
legal profession reveals that the Bar as 
a referral profession is alive and well. 
From Dublin to Auckland and Hong 
Kong to Harare advocates and barris
ters, practising on a referral basis, con
tinue to flourish. 

What is fascinating about this is that 
many of the legal props which were 
thought to underpin the continued exist
ence of the Bar as a referral profession 
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have been dismantled without any vis
ible impact on the Bar's viability. Pref
erential rights of audience for advocates 
and barristers have disappeared every
where. What has emerged from this is 
the understanding that a specialised sys
tem of litigation calls for specialised liti
gators. The advocates and barristers 
continue to fill that need. Perhaps the 
most interesting examples in this regard 
are provided by the experience in West
ern Australia and New Zealand during 
the past thirty to forty years. 

Australia and New Zealand 
Neither in legislation nor in its history 
did Western Australia recognise a dis
tinction between the solicitor and the 
barrister. About forty years 
ago one senior practitioner 

tion fuelled a demand for more special
ised litigators. Numbers at the Bar grew 
from some twenty five in the early 1970' s 
to well over six hundred today. All this 
was done without statutory supp0l1. 

Does the form of governance of the 
profession change this? Apparently not. 
Every Bar around the world has its 
equivalent of our Bar Councils, whether 
it be the Inns of COUJ1, the Faculty of 
Advocates in Scotland or the Bar Asso
ciations of Australia. All regulate their 
own membership to some degree. On the 
one hand bodies such as the Inns of Court 
in London regulate the admission of bar
listers as well as all matters of discipline. 
There is limited outside intervention. In 
New Zealand, however, the barristers are 

ability of the members of the Bar to fill 
society ' s need for expert legal advice 
and skilled service in the conduct of liti
gation. In order to discharge that need 
we need to attract a growing number of 
high calibre young lawyers to the Bar. 

Are we achieving this? The rapid 
growth of the Bar over the past twenty 
five years or so suggests that we are mov
ing in the right direction. A profession 
which has virtually throughout the nine
ties increased its numbers by nearly 10% 
per annum obviously has its attractions. 
The volumes of work available for mem
bers of the Bar continue to increase, al
though as ever, it is always a struggle to 
build and develop a practice. Those in
creasing volumes suggest that our claim 

to be rendering a specialised 
service which the public 

decided to specialise as an " there is a view that without statutory wants is recognised both by 
advocate and set up cham recognition practice as an advocate on a the litigating public and by 
bers accordingly. The legal referral basis will rapidly wither and die." our colleagues, the attor
profession held its breath but 
soon briefs started to flow his 
way. Others joined him and the Bar 
grew. Initially its members consisted 
only of former solicitors who had de
cided that they wished to concentrate on 
litigation as barristers. In recent years, 
however, the Bar has become the pro
fession of choice for many when they 
join the legal profession. 

New Zealand has likewise never had 
a divided profession either histOlically or 
in its legislation. There was always a 
handful of practitioners who chose to 
practise as barristers sole, but they were 
few in number and usually very senior 
members of the profession, who practised 
for a few years before accepting judicial 
appointments. Thus it was for a century 
but in the early 1970' s things began to 
change. The demands of modem litiga

simply members of the New Zealand 
Law Society (although there is a New 
Zealand Bar Council) and participate 
with the solicitors in regulating the legal 
profession as a whole. In Australia there 
are separate Bar Councils and Law So
cieties in most states, but they have 
worked together since 1933 in the Law 
Council of Australia. 

Lessons 
What lessons can we draw from this? 
The primary one is that the continued 
existence of advocates as a distinctive 
body of legal practitioners operating on 
a referral basis, is not dependent upon 
a separate statute for advocates or the 
structures for the regulation of the le
gal profession. It is dependent upon the 

neys. 
Does this mean that 

there is nothing to be concerned about? 
That may be going too far. What I would 
suggest is that attention needs to be fo
cused not so much on legislation and the 
structures within which the legal profes
sion operates, but on honing and devel
oping our skills and the ability to provide 
a genuine service to the litigating public 
at reasonable costs. More time needs to 
be spent on building our skills of advo
cacy through advanced advocacy train
ing and continuing legal education. We 
need to address problems of fact and 
problems of perception which the pub
lic may have concerning advocates. We 
will undoubtedly need to adapt to a 
changing environment. But for the time 
being, like Mark Twain, reports of our 
death are an exaggeration. W 

Royal Commission on Legal Services 
"The [Royal] Commission [on Legal 
Services] was firm in its conclusions. 
It thought that fusion would lead to the 
effective dispersal of the specialist 
service now provided by the bar, since 
it would encourage the migration of 
barristers to large firms of solicitors, 
and so limit their availability. It was 
also concerned that there would be a 

decline in standards of advocacy, pres
entation and argument in the courts, 
and this would in time be reflected in 
the standards of the judiciary. The 
Commission also thought that the 
present position with regard to the ex
clusive rights of audience which the 
bar has in certain courts should be 
maintained. Broadly speaking, barris

ters alone have rights of audience in 
the High Court, and in our appellate 
courts, and in almost all cases in our 
Crown Courts, which try all crimes 
which are outside the jurisdiction of 
our lay magistracy." 
Lord Alexander of Weed on QC "An In
dependent Bar" (1988) 1 05 SAU 54 at 
57-58. 
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