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There has been a debate on whether or not the attorneys' and 
advocates' professions will be fused. Sidney Kentridge QC 
said in 1994 and 1998 that the Bar should remain an 
independent referral profession of single practitioners. He 
wrote: 

"There are few things as essential to the maintenance of liberty in 
a state as the existence of an independent body of advocates ready 
to appear for every kind of person in every kind of case". 

He relies on his experience of over forty years. 

I share Kentridge's view. I too rely 
on my experience of almost forty-five 
years. The independence of the Bar 

made it possible for some of us to take 
cases which we would not have been 
able to do during the apartheid years 
on behalf of those who opposed the 
government's policies, legislation and 
practices. The substantially reduced 
fees we charged would have upset our 
partners if we were not single and inde
pendent practitioners. Long and diffi
cult trials would have kept us out of the 
office to the disappointment ofthe part
nership and its clients. The conflicting 
interests between the rich and the poor, 
organised commerce and industry on 
the one hand and the trade unions on 
the other, would have raised eyebrows 
if a senior partner regularly appeared for 
one of the sides and not the other. 

The distance placed between the ad
vocate and the client with the instruct
ing attorney between them is a healthy 
one. The suggestion that in-house prac
titioners should be given the right of 
audience should be rejected. Independ
ence from the client is essential. Coun
sel may appear for a client only once or 
occasionally, hardly ever for all the cases 
the client has. The wise attorney care-
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fully chooses counsel for his known 
speciality and strengths for the particu
lar case. When a client wins a case, he, 
she or it says I won it. When it is lost it 
is said that the attorney and counsel 
lost it. Sometimes the attorney says that 
his counsel lost it - a useful refuge to 
secure the continued relationship be
tween the attorney and client. 

Members of an independent Bar are 
available to all attorneys whether they 
are single practitioners, small partner
ships or large incorporated firms. All of 
them can choose from a list of highly 
competent and experienced counsel, of
ten specialists appearing in trials, in the 
various courts of appeal, before com
missions, tribunals and arbitrations. 

If the distinction between attorney 
and advocate is abolished I envisage 
the advent of a small number of large 
firms in which there will be in-house 
specialists . The single practitioner, the 
small and medium firms of attorneys are 
not likely to recommend that their cli
ents go to them for fear that they may 
lose them to the larger firm. The special
ists at the Bar will not longer be there. 
They will have been enticed to the giant 
f1l1TlS with promises ofequal if not higher 
earning and the building up of the value 
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of their share which at the end will be 
welcome as non-taxable capital. Viable 
practices in the small towns and semi
rural areas will find it difficult to sur
vive. 

The large firms will take into their 
practice some of the top students but 
mainly their own sons, daughters, 
nieces and nephews and those of their 
corporate or big clients. They may, as 
some now do, take a small number from 
the disadvantaged communities. The 
rest not enjoying such privileges will 
have to look elsewhere. They will have 
to struggle to make a living by repre
senting the poorer sections of the com
munity. 

Criticisms 
A number of the valid criticisms of the 
separate and independent Bar have 
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lately been addressed. No longer are at almost his full time and attention to the and entering into the profession should 
torneys barred from appearing in the case that he is conducting at a particular be actively suppOlted. Attempts to end 
superior courts, the two counsel rule has time. If he has to equip, start and run an unprofessional practices by the few that 
been abolished as has the minimum fee. office the additional cost will be passed give all of us a bad name should be sup
The argument that the costs of litiga on to the client. The reason why attor ported. 
tion are increased by having both an neys have not availed themselves of the Whether statutory control is intro
attorney and counsel appearing is not right to appear in trials is because they duced or not, in my view it would be a 
as valid as would appear. The vast ma are unable to both administer an office serious mistake if the fundamental dis
jority of attorneys have not availed and give their full time and attention to tinction between the two professions is 
themselves of the right to appear in the the case that they are expected to con ended. The public, the vast majority of 
superior courts. duct. attorneys and advocates will be the los-

The Minister of Justice, Dr ers. The Bar has recently pro
Pennuel Maduna, and his vided evidence that it is 

"... it would be a serious mistake if thepredecessor, Dr Dullah Omar, committed to the transforma
fundamental distinction between the two foresee a single practising tion of the profession and the 
professions is ended. " profession. In the discussion judiciary becoming more rep

paper on the Transformation of resentative in relation to race 
the legal profession prepared and gender. Many of us be-
by the Policy Unit of the Department of Reform of the Bar lieve that it should do more. The deci-
Justice and Constitutional Development, Senior and well-established members of sion to enable senior members to appoint 
Professor Cheryl Loots echoes the same the Bar tend to take the view that, come a third junior from amongst those the at
statements. She also says that in the in what may, they will remain advocates, not torneys ignore at the senior's cost is yet 

terest of fairness advocates should be al take work directly from the client and not another welcome development. 
lowed to take instructions directly from be patticularly concerned as to what is Let us reform the Bar so that it may 
clients and handle clients' funds. One of to happen to their profession in the fu become more effective in our democratic 
the important advantages in not taking ture. I would urge that we all become in society. Let us not even unwittingly de
instructions directly and in not handling volved in the debate that is now taking stroy any portion of its essential fabric. 
funds is that an advocate who has a court place. Many of the suggested refonTIs If we do, the administration of justice 
practice is able to concentrate and devote particularly in relation to legal training and our society will be the losers. W 

An independent Bar under the Constitution 

"/ will forever, at all hazards. assert the dignity, independthe Crown and the subject arraigned in the court ...... from 

ence, and integrity ofthe English bar; without which. imparthat moment the liberties ofEngland are at an end". 

tial justice, the most valuable part ofthe English constitution, 

can have no existence. From the moment that any advocate Erskine QC, defending Tom Paine, R v Paine (1792) 22 St Tr 

can be permitted to say. that he will or will not stand between 357 at412. 


Britain 

"In Britain, as in South Africa, the legal profession is organ and, because of the nature of COUlt proceedings, in the quality 
ized in two separate branches, each with its own governing of judicial decisions. This would daITIage not only the inter
body, rules of conduct and discipline, conditions of practice, ests of litigants but the administration of justice itself. 
and system of education and training. Each branch has its It is very significant that the attitude of the solicitors was 
own functions, maintained by the rules that solicitors may not confirmed in February of this year, when the Law Society, 
appear as advocates in the superior courts and that barristers which governs solicitors in Britain, stated in a formal sub
may not normally accept instructions directly from clients. mission that it was opposed to fusion. It added that it sup

The evidence put before us was overwhelmingly opposed ported the principle of a good, specialist independent bar." 
to fusion. The bar and the majority of the solicitors opposed it. 
Nearly all the witnesses, including the judges, said that it would Lord Benson, FCA "The Future of the Legal Profession in 
diminish the specialist services provided by the bar. In par South Africa: Is Fusion the Answer? The English Experi
ticular it would lead to a serious fall in the quality ofadvocacy ence" (1988) 105 SAU 421 at 423. 
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