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clients. This would put them in competi

tion with the attorneys from whom they re

ceive refen·als and, more particularly, will 

bring to an end their very independence, 

an indispensable attribute, as pointed out 

by the Chief Justice . 

• On the court system 

Some time ago the Hoexter Commission 

recommended that as a matter of course all 

appeals should lie to full benches of the pro

vincial divisions and that only with the spe

cial leave of the Supreme Court of Appeal 

itself should one be able to go on appeal to 

it. That is a proposal that warrants swift 

acceptance and implementation. The logi

cal result of such a step will be a diminu

tion in number of the appellate judges who 

will be needed to deal with important mat

ters of law and legal policy. 

At the same time one questions the contin

ued state of affairs where we have two high

est courts in the land , one the Supreme 

Court of Appeal and the other the Consti

tutional Court. In this regard I ask the ques

tion: has the time not come to accept that 

within a laid down period of time these two 

courts should become one? It would also 

end the somewhat surrealistic situation that 

both courts deal with the interpretation of 

the Constitution and with the development 

of the common law in the light of the pro

visions of the Constitution. According to 

Constitutional Court juri sprudence it is 

encumbent upon the litigant to wend his 

weary way, often from the magistrates' 

court, to the high court, some years later to 

the Supreme Court of Appeal and. finally. 

to the Constitutional Court. That cannot be 

healthy for the administration of justice. 

Not all judges are paragons of judicial vir

tue. The time has surely arrived where, like 

countries such as Canada, it is accepted that 

our judges are accountab~e for their con

duct. The Judicial Service Commission has 

no jurisdiction over ajudge once appointed. 

What we need in South Africa is a body 

akin to the Canadian federal and provin

cial judicial councils where complaints can 

be laid against allegedly misbehaving 

judges and be properly investigated.* W 

* See also p 27 of this issue.- Editor 
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IBA conference 


Peter Hodes SC, chairman of the 
General Council of the Bar of 
South Africa, reports on the IBA 
conference held in September 
1998 

The 271h biennial conference of the In

ternational Bar Association ("IBA") 

was held in Vancouver, Canada, during 

September last year. Some 3 000 lawyers 

from over 100 countries were present and 

attended a wide variety of panel discus

sions, lectures and social gatherings. 

Madame Justice Louise Arbour, who some 

years ago gave the keynote address at a 

GCB national conference held in Durban, 

and is now the chief prosecutor of the In

ternational War Crimes Tribunals for Yu

goslavia and Rwanda , was the guest 

speaker at the opening ceremony. On this 

glittering occasion she presented the IBA's 

Bernard Simons Memorial Award - which 

honours a lawyer 's personal contribution 

in promoting, protecting and advancing hu

man rights - to Chief Gani Fawehinini, a 

doughty Nigerian lawyer who has been 

detained on countless occasions by reason 

of his role in his country's struggle for fun

damental human rights. 

What was of special significance was that 

the first formal meeting of the newly es

tablished Forum for Barristers and Advo

cates was held during this conference. This 

forum is to function as a focus for barris

ters and referral advocates within the IBA, 

to serve their specialised interests and to 

foster co-operation between them. The 

GCB was one of the inaugural members 

who in all represent more than 16 000 ad

vocates and barristers. 

The forum had arranged to hold two meet

ings during the week. The first was a dis

cussion on the role of the barrister and 

referral advocate in modern legal practice. 

The three speakers were Heather Hallett 

QC, the Chairman of the GCB of England 

and Wales, Chris Pullin QC, the chairman 

of the Australian Bar Association, and 

Jacqueline Leong QC, a former chairman 

of the Hong Kong Bar Association. They 

discussed the topic from the peculiar point 

of view of the jurisdictions in which each 

of them practises. Heather Hallett showed 

in a trenchant manner why a divided bar is 

necessary for the continued well-being of 

the UK's legal system and emphasised that 

an independent barristers ' profession will 

have an important role to play in a society 

where multi-disciplinary practices look like 

becoming the order of the day. 

The second event which was scheduled to 

be he ld by the forum was a one hour play 

entitled "The trial of Penn and Mead" 

which was wlitten and was to be presented 

by Nigel Pascoe QC, an English silk. It tells 

the story of a trial by jury at the Old Bailey 

in 1670 at which was established the abso

lute independence of a jury to return a true 

verdict on the evidence in accordance with 

their oaths, without fear of the conse

quences. The play was to be followed by a 

debate on the subject "Does the jury have a 

place in the legal systems of the 21 s i cen

tury ?" The speakers were to be Jerome 

Shestack, the immediate past President of 

the American Bar Association , and our own 

Malcolm Wallis SC (who was elected a co

chairman of the forum). Unfortunately, be

cause of the serious illness of one of Nigel 

Pascoe 's children, this gathering had to be 

cancelled. It is hoped that what was ex

pected to be a stimulating occasion will be 

rescheduled for a later IBA conference. 

The conference, held in a beautiful city at 

a lovely time of the year, was an undoubted 

success. Hopefully more members of the 

GCB will attend these gatherings in the fu

ture. There is much for us to learn on these 

occasions and many new friendships to be 

forged. bid 

Legal Aid 

Cynthia Pretorius, member of 
Pretoria Bar legal aid liaison 
committee, reports as follows: 

During June 1996 a legal aid liaison 

committee was convened by the Pre

toria Bar. Its purpose was and is to liaise 

with the Legal Aid Board in respect to > 
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