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The rule of law is an international 

legal idea almost as elusive of defi

nition as it is of attainment. De

spite the sustained controversy as to its 

ambit' there is a general acceptance that it 

has at least these requirements: that the 

powers of government must have a legiti

mate foundation, involving an authority 

conferred by law; and that the law should 

conform to certain minimum standards of 

justice, both substantive and procedural. 

"Thus, the law affecting individual liberty 

ought to be reasonably certain or predict

able; where the law confers wide discretion

ary powers there should be adequate 

safeguards against their abuse; like should 

be treated alike, and unfair discrimination 

must not be sanctioned by law; a person 

ought not to be deprived of his liberty, sta

tus or any other substantial interest unless 

he is given the opportunity of a fair hear

ing before an impartial tribunal; and so 

forth 2." 

Today it might more shortly be said that 

the rule of law expresses constitutionalism, 

or the idea of the Rechtstaat. How Bar Asso

ciations throughout the world can foster that 

ideal allows no single answer. Societies differ, 

and legal associations and professional or

ganisations within them. 

The perspective which follows is not in

tended to be prescriptive, least of all to those 

assembled today who are members of Bars 

with far greater experience of democracy, or 

of Bars functioning under yet more oppres

sive systems than that from which South 

Africa has recently emerged. It may how

ever be a perspective of particular interest, 

precisely because it draws on the experi

ence of a Bar which draws on recent and 

graphic experience of a system which, in a 

particularly grotesque way, flouted the rule 

of law, but which for five years now has 

functioned in the bewildering contrast of a 

flourishing democratic dispensation. 

The South African Bar - we have a di

vided profession, closely modelled on that in 

the United Kingdom, in which advocates are 

independent sole practitioners acting on re

ferral from attorneys, who in recent years 

have also gained rights of audience in the 

higher courts - has existed for more than 250 

years. 3 The development of South African 

society, from colonization by the Dutch and 

then the British to the union of the former 

colonies and the Boer Republics in 1910, sub

sequent dominion status, and thereafter the 

advent of the National Party government in 

1948, was considered by the Constitutional 

Court in unique proceedings, required by the 

1993 interim Constitution4 
, for the celtifica

tion of the present Constitution. The Con

stitutional Court put it this way: 

"South Africa's past has been aptly described 

as that of a 'deeply divided society charac

terised by strife, conflict, untold suffering 

and injustice' which 'generated gross viola

tions of human rights, the transgression of 

humanitarian principles in violent conflicts 

and a legacy of hatred, fear, guilt and re

venge'. From the outset the country main

tained a colonial heritage of racial 

discrimination: in most of the country the 

franchise was reserved for White males and 

a rigid system of economic and social seg

regation was enforced. The administration 

of African tribal territories through vassal 

'traditional authorities' passed smoothly 

from British Colonial rule to the new gov

ernment, which continued its predecessor's 

policy. 

At the same time the Montesquieuan 

principle of a threefold separation of State 

power - often but an aspirational ideal - did 

not flourish in a South Africa which, under 

the banner of adherence to the Westmin

ster system of government, actively pro

moted parliamentary supremacy and 

domination by the executive. Multi-party 

democracy had always been the preserve of 

the white minority but even there it had 

languished since 1948. The rallying call of 

apartheid proved irresistible for a white 

electorate embattled by the spectre of 

decolonisation in Africa to the north. 

From time to time various forms of 

limited participation in government were 

devised by the minority for the majority, 

most notably the 'homeland policy' which 

was central to the apaltheid system. Funda

mental to that system was a denial of socio

political and economic rights to the 

majority in the bulk of the country, which 

was identified as 'white South Africa', cou

pled with a Balkanisation of tribal ten·ito

ries in which Africans would theoretically 

become entitled to enjoy all rights. Race 

was the basic, all-pervading and inescapable 

criterion for participation by a person in 

all aspects of political, economic and social 

life5." 


Thus with many other Commonwealth 


Bars, we share the experience of drawing our 

best and our worst from colonial times: our 
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best in the traditions of the English Bar and 

the primacy of place recorded to individual 

integrity and social duty; our worst in ajuris

prudential tradition in which law is the ex

pression of will of the sovereign6 and in which 

no adequate division of powers flourished. 

Ten years ago, then a leading member of 

our Bar, South Africa's present Chief Justice, 

Ismail Mahomed put it in these stark terms: 

"Our country suffers from the dangerous 

pathology of inflexible adherence to the 

doctrine of the sovereignty of Parliament 

without the legal restraint of a Bill of Rights 

or the political restraint of an effective suf

frage7
." 

You will know that a turning point came 

in 1948. In that year, a heritage of discrimina

tion became a constitutional ideology. Unlike 

regimes which have had simpler resort to ex

tra-legal thuggery, the apartheid state fastidi

ously articulated its policies in the law. An 

entire structure of government came about, 

buttressed by Acts of Parliament and subor

dinate legislation. 

Many present today would have had oc

casion to consider the features of the apart

heid state in detail before. It is important for 

our theme to consider, in brief outline, what 

these were for any understanding of what 

happened to the rule of law in the peliod 

between 1948 and 1990, and of what the 

South African Bar did during that era. 

Pillars of apartheid 
The first pillar of the apartheid state was race 

classification. This after all was essential to a 

system which accorded rights and privileges 

to some, and denied them to others. Since no 

scientific criteria truly exist for the rigid clas

sification of people into ethnic groups, the 

Population Registration ActS had to resort to 

artificial criteria such as 'general acceptance' 

and 'obvious appearance' in order to classify 

people into various groups. The result was 

Kafkaesque. Thus a 'coloured person' was 

defined as a ' person who is not a white per

son or a native', truly a non-person. A 'na

tive person' was defined as one who 'in fact 

is generally accepted as a member of any abo

riginal race or tribe of Africa'. A 'white per

son' , on the other hand, was one who 

" ... in appearance obviously is, or who is 

generally accepted as, a white person, but 

does not include a person who, although in 

appearance obviously a white person, is gen

erally accepted as a coloured person." 
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The race classification procedures were 

sordid and humiliating, and their consequences 

for human dignity and family life tragic. En

deavours by the courts, in which counsel ar

gued with· commitment and ingenuity, to 

ameliorate the effects of these amendments 

by applying restrictive interpretations, and 

holding that they did not have retrospective 

effect, were rapidly ovenidden by legislative 

amendment. 

A second requirement of the system was 

to regulate personal relationships in all sorts 

of intrusive ways: hence the Prohibition of 

Mixed Marriages Act9, and the Immorality 

ActiO (which prohibited sexual relations be

tween people of the different race groups, as 

these were defined). 

A third pillar was territorial separation. It 

was rooted in legislation from long before the 

advent of the National Party governmentl), 

which reserved some 13% of the total area of 

South Africa for the exclusive occupation of 

Africans and prohibited them from acquiring 

land elsewhere but it was powerfully rein

forced in the 1960's by the Group Areas 

Act l2, which reserved residential areas for 

different population groups, and resulted in 

the forced removal of millions of persons. 

Other key enactments controlled the influx 

of black people into urban areas 13 and made 

it compulsory for them to carry reference 

booksl4. Legislation providing for separate 

social amenities - ranging from beaches and 

parks to lavatories, hospital wards and 

schools - expressly authorised inequality. IS 

The fourth pillar was the provision of 

separate education. The central philosophy 

was that blacks should be divided on ethnic 

lines and that black schools should be taken 

away from the control of church institutions 

and provincial departments and turned over 

to the national government. 

The fifth involved security laws. As op

position to the policies of apartheid intensi

fied, the State responded with increasingly 

severe security laws. Security forces were 

clothed with virtually unrestricted powers 

of arrest and detention. Their activities were 

shielded from public scrutiny and they re

mained largely unaccountable for their acts. 

Prior to 1948 there had been little by 

way of security legislation. There were how

ever security powers from the colonial or

der l6 which enabled the Governor-General 

of South Africa to order the detention for 

three months of any "native" who in his 
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opinion might 'be dangerous to the public 

peace, if left at large' . Measures of this kind 

appeared positively quaint with the advent 

of the Suppression of Communism Act in 

195017, which gave the Minister of Justice 

the power to banish persons whom he was 

satisfied advocated, advised, defended or 

encouraged the achievement of any of the 

objects of communism, or who was likely 

to do so. The definition of "communism" 

was both peculiar and extensive, and pre

dictably was used to ban opponents of the 

government and to prohibit the dissemina

tion of their views. Thus when WaIter Sisulu 

and other members of the African National 

Congress participated in the 1950's in the 

Defiance Campaign against unjust laws, they 

were convicted of furthering the objects of 

communism l8. Political organisations could 

also be banned l9, and measures to permit 

detention without trial, including detention 

in solitary confinement for up to 90 days 

until the detainee had, in the opinion of the 

Commissioner of Police, answered all ques

tions satisfactorily during interrogation, were 

introduced. 

The apotheosis of these measures was 

the Terrorism AcrZ°, which authorised indefi

nite detention, solitary confinement of any 

person who a senior police officer had reason 

to believe was a terrorist (again, as defined) 

or was withholding terrorist information from 

the police. The newly defined crime of ter

rorism, punishable by the death sentence, was 

made retroactive by five years. Torture of 

detainees held under this provision was com

mon place and many died in detention. 

Provision was also made for emergency 

rule21, and a state of emergency was first pro

claimed after Sharpeville, during which 11 503 

persons were detained. From 1985 until 1990, 

with apartheid fmally under international siege 

and internal resistance reaching new heights 

following the Soweto Uprising of 1976, vast 

new powers for the security forces were in

troduced. There were the most general pow

ers ofarrest and detention, prohibition ofpublic 

gatherings and publications, and between 1985 

until March 1988, about 45 000 people were 

detained either under the Pelmanent Security 

laws or the emergency regulations. 

A sixth pillar of the apartheid order was 

censorship. Publications and films could be 

banned if deemed 'prejudicial to the safety of 

the State, the general welfare or the peace and 

good order', or if these were considered to 
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harm 'relations between any sections ' of the 

population22 
. One client received a prison 

sentence of five years in 1986 for wearing a 

T-shirt overprinted with the face of Nelson 

Mandela and the words, 'Release Mandela'. 

The system 
How does one summarise a legal system such 

as this? It was one debased by laws which 

stripped people of their dignity and denied 

them fundamental rights. It was, in its result, 

a profoundly immoral legal system and one 

which posed obvious dilemmas for lawyers 

who wished conscientiously to do their duty. 

Its features were complex. These included a 

High Court bench drawn almost exclusively 

from silks, or senior members, of the South 

African Bar, most of whom (although ap

pointed by the Executive) were inculcated 

with the traditions of independence of the 

Bar. Even some whose appointments could 

only be ascribed to perceived political loy

alty caused disappointment for those who 

saw them as their political minions (as 

FrankJin Roosevelt experienced with Felix 

Frankfurter). Vorster, when Minister of Jus

tice, was not without a sense of irony. He 

once complained privately that the trouble 

with some of these judicial appointments was 

that after three weeks, they were convinced 

that they had been appointed on merit and 

tended to act accordingly. 

The lineaments of the South African legal 

system under apartheid gave rise to an obvi

ous question, one which was expressed by 

one of the most brilliant and brave of our 

colleagues, Sir Sydney Kentridge QC, in this 

way in 1979, in an address to the New Zea

land Law Society: 

"What are we, as counsel, doing in these 

courts - are we really defending the rule of 

law or what remains of it or are we helping 

to give a spurious air of respectability and 

fairness to a procedure which is fundamen

tally unfair?23" 

For individual members of Bar Associa

tions, there were broadly three choices: emi

gration; active engagement in legal practice in 

ways which, to varying degrees, did some

thing to promote the rule of law; and others 

who sought, in indifference or self-protec

tion, to isolate themselves from the realities 

of the order in which they practised. 

Many left because they could not face 

the prospect of life and practice in the twi

light legal world I have described. Alan Paton 

foresaw this very clearly in 1948 already, 

when he wrote in Cry the Beloved Country: 

"We shall live from day to day, and put 

more locks on the doors, and get a fine 

fierce dog when the fine fierce bitch next 

door has pups, and hold on to our handbags 

more tenaciously; and the beauty of the 

trees by night... these things we shall 

forego ... We shall be careful, and knock 

this off our lives, and knock that off our 

lives, and hedge ourselves about with safety 

and precaution. And our lives will shrink, 

but they shall be the lives of superior be

ings; and we shall live with fear ... . 24" 

For these South Aflican lawyers, as for 

the character in Solzhenitsyn's First Circle, 

the most precious thing in the world was the 

consciousness of not participating in injus

tice: 'Injustice is stronger than you are, it al

ways was and it always will be; but let it not 

be committed through you' 25 

And so, wanting no part of the inherently 

evil system, they left. Others remained. As 

advocates they were bound by this ethical 

rule, which would be familiar to barristers 

across the world: 

"It is the duty of every advocate to whom 

the privilege of practising in courts of law 

is afforded, to undertake the defence of an 

accused person who requires his services. 

Any action which is designed to interfere 

with the performance of this duty is an 

interference with the course of justice.26" 

And so my colleagues, and those before 

them, did what they were professionally re

quired to do. In political prosecutions, they 

appeared for people who simply wanted to 

be defended. This was in prosecutions, in 

which you would have gathered, onuses were 

reversed, forms of hearsay evidence were per

missible to the State, there were no prepara

tory examinations or depositions but simply 

charge sheets with particulars, and proceed

ings were conducted deliberately in remoter 

towns. 

It is in these circumstances that Kentridge 

has diffidently suggested an answer to that 

question with which I began: 'And if the ad

vocate is told that he is lending respectability 

to an obnoxious system, must he not simply 

accept this as an additional burden of his call

ing ?' 27 

The role of the Bar 
This brings me to the heart of the matter. 

Under a system such as that first period ex

perienced in South Africa, the first role of a 

Bar Association in fostering the rule of law is 

to carry on providing the fundamental legal 

service of the right to counsel by all persons, 

and to do so in the tradition of professional 

independence, integrity and social duty. It is 

not enough that individual lawyers do so. 

Individual lawyers, like priests, joumalists 

and teachers, become vulnerable when they 

are without that degree of protection which 

professional organisations, supported wher

ever possible by their intemational counter

parts, can give. 

A second and related role is imaginative 

endeavour by Bar Associations in ensuring 

legal representation. Undoubtedly the South 

African Bar could have done more in its pro 

bono work (although nearly all its members 

devote much of their time to pro deo and 

legal aid work in the earlier stages of their 

practice). The South African Bar could also 

have done more to secure funding for public 

interest work, and supporting public interest 

agencies. Saying this, one has to be beware of 

the wisdom of hindsight, because in South 

Africa there were legislative constraints on 

the use of foreign funding in litigation (the 

Defence and Aid Fund fostered by Bishop 

Huddleston and Canon Collins was, for in

stance, banned). There is, sadly, much wis

dom in what Alexis de Tocqueville wrote: 

"No man can struggle with advantage against 

the spirit of his age and country, and how

ever powerful a man may be, it is hard for 

him to make his contemporaries share feel

ings and ideas which run counter to the gen

eral run of their hopes and desires28
." 

Some members of the South African Bar, 

led by Arthur Chaskalson29 and following the 

inspiration of Jack Greenberg of the Univer

sity of Columbia, established the Legal Re

sources Centre in South Africa, which became 

a countrywide and powerful agency in pub

lic interest litigation. 

A third role for a Bar Association involves 

public pronouncements, conferences and par

ticipation in debate, to foster the notion of 

the supremacy of the law. There must be few 

lawyers in the Commonwealth who would 

take issue with the statement that it is gener

ally best maintained by ajusticiable declara

tion of rights entrenched in a constitution. As 

WaIter Bagehot, the eminent English consti

tutional law writer, once simply put it, 

" ... [t]he life of a constitution is in the spirit 

and disposition of those who work it"30. Bar 
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Associations can, in a proper way, contrib

ute to public awareness that when all is said 

and done, in the old adage, democracy is the 

worst system except for all the others. 

For a period of over 40 years, the federal 

and provincial bodies of the South African 

Bar protested against legislative and execu

tive measures. These endeavours are now 

documented in submissions by the General 

Council of the Bar to South Africa's TUlth 

and Reconciliation Commission3 l 
. There 

were lost opportunities, internal conflicts, and 

failures of nerve, but the record as a whole is 

a proud one. 

Fourthly, I would suggest that Bar As

sociations in the Commonwealth must con

stantly press for entrenched independence 

of the COUltS. Ultimately this requires the 

adoption of an appropriate system of judi

cial appointment, other than executive gift. 

It would seem that no better mechanism has 

yet been devised than a Judicial Service 

Commission, presided over by the head of 

the judiciary, representative of the elements 

of the profession, and of parliamentary 

spokespersons on justice. But even that, as 

I shall shortly indicate with regard to South 

Africa's Judicial Service Commission, is no 

panacea. 

Survival of an independent Bar 
For South Africa, I would add a further role. 

This is for Bar Associations to press for the 

survival of the independent Bar itself. Syd

ney Kentridge has written that 'it is the in

dependent Bar inseparably from the 

independent Bench which is the protection 

of the citizen against the State' 32. The hall

mark of the Bar, as we have known it in 

South Africa, has been the duty of the advo

cate to argue a cause however unpopular, 

unconstrained by any concern for the loss 

of an existing clientele or the conflicting loy

alties of parties. r know that in other parts 

of the Commonwealth, where a fused pro

fession exists, a high order of independence 

has been achieved by Bar Associations, and 

it is not for me to denigrate these. I can only 

say that the experience of the South African 

Bar during the long years of the totalitarian 

legal order has been that on many occasions, 

attorneys' firms have been constrained from 

appearing for unpopular causes because 

they are not bound by the same ethical duty 

to take a brief which is offered, and their 

structure - intended as it is to service clients 

SEPTEMBER 1999, CONSUL TUS 

on a continuing basis - at times has stood in 

the way of that degree of independence. 

The independence of a profession is more 

than simply a state of mind amongst its mem

bers. It alsoexists in ensUling that the profes

sion has the fullest control over its own affairs 

and in patticular in precluding governmental 

intetference in professional affairs. The Eu

ropean Court of Human Rights correctly 

noted that 

"Totalitarian regimes have resorted - and 

resort - to the compulsory regimenta

tion of the profession by means of closed 

and exclusive organisations taking the 

place of the professional associations and 

the traditional trade unions 3.l ," 

This is also in accordance with A1ticle 24 

of the Resolution on the Basic Principles on 

the Role of Lawyers adopted by the 8th 

United Nations Congress on the Prevention 

of Crime and the Treatment of Offenders held 

in Havana, Cuba from 17 August to 7 Sep

tember 1990 which reads 

"Lawyers shall be entitled to form and join 

self-governing professional associations to 

represent their interests , promote their 

continuing education and training and pro

tect their professional integrity. The ex

ecutive body of the professional association 

shall be elected by its members and shall 

exercise its functions without external in

terference. " 

We recognise that this principle brings with 

it the concomitant duties and responsibilities 

of the legal profession and in patticular the 

obligations set out in pat'agraph 14 of the Reso

lution that: 

"Lawyers, in protecting the rights of their 

clients and in promoting the cause of jus

tice, shall seek to uphold human rights and 

fundamental freedoms recognised by na

tional and international law and shall at all 

times act freely and diligently in accord

ance with the law and recognised standards 

and ethics of the legal profession." 

A sixth lesson from South Africa is that 

Bar Associations need to strive for the or

ganised profession, like the courts, to be 

made more representative of the popUlation 

they serve. This is not to say that the ad

ministration ofjustice would best be served 

by an application of quotas, or crass prefer

ment on grounds of race and gender alone. It 

is to say that strenuous endeavours must 

continue to be made to enhance the progress 

of more black and women lawyers. A chal
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lenge for the Bar is to pursue both equity 

and excellence. 

As regards the second period of which I 

have spoken, our experience is brief, and I am 

diffident in suggesting too much. Other Com

monwealth Bars with greater experience of 

functioning under established democracies are 

better placed to do so. But this has to be said. 

All of us know that issues of liberty con

tinue. For the legal profession, in fostering 

the rule of law, there can never be a sense of 

at'rival. For us in South Africa, it involves a 

vigorous commitment to enhancing access to 

our profession: through bursary schemes 

both at national and provincial level, pupillage 

training, national Bar exams, advocacy train

ing (in which we gratefully acknowledge the 

support in particular of our Australian, Eng

lish and Scottish colleagues) and in doing what 

we can to redress the consequences for the 

Bat·'s make-up of institutionalised discrimi

nation in education and employment. There 

is still a huge imbalance in race and gender at 

our Bars, but already the number of black 

members of for instance, the Johannesburg 

Bar exceed the total numbers of many small 

Bars in the country, while just under 50% of 

the members of the Natal Bar are now black. 

Speaking out 
Under our new dispensation, the South Afri

can Bar finds itself obliged still to speak out 

against legislative and administrative action. 

Following an abrasive election campaign in 

which the National Party was displaced as 

the official opposition by the Democratic 

Party, the Democratic Party representative 

on the Judicial Service Commission - al

though now spokesman for justice of the 

Official Opposition - was displaced from 

membership of the Judicial Service Commis

sion. We thought this either malign, or mind

less, and on either basis constitutionally 

insupportable, and we raised ire by saying 

so. While supportive of the need to achieve 

greater representativity, by reference to race 

and gender, we have stated frankly in the pro

ceedings of the Judicial Service Commission 

that a number of proposed appointments 

have been utterly unmeritorious. We are again 

attacked in response for doing so. We are faced 

with a declared governmental intent now to 

adopt a single Legal Practitioners' Act in re

lation to which the future of the South Afri

can Bat·, as it now functions, is uncertain. We 

do not believe that fusion is a cure for South 
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Africa's legal ills, and we are saying so. And 

finally, we have sought to give our public 

support to our colleagues in Zimbabwe in 

the face of disquieting recent attacks by the 

Executive there on the courts and the profes

sion. We would ask this Conference to do so 

too. 

At times the South African Bar has been 

praised for what it has done. The trouble with 

praise, Adlai Stevenson once warned, is that 

you must not inhale. There are other respects 

in which it has failed. But what I believe we 

have fundamentally learnt, inspired not only 

by some of our leaders but by the support 

given by our Commonwealth colleagues, is 

that in the phrase of Milan Kundera, the strug

gle of man against power is the struggle of 

memory against forgetting. That is the ulti

mate role of Bar Associations in fostering the 

rule of law. 

I know that present today will be many 

lawyers from other countries in the Com

monwealth who find themselves in varying 

positions on that spectrum between totali

tarianism and constitutionalism. Their expe

riences will not be identical, but I hope that 

there is something of inspiration and interest 

in the South African tale. It has to be said that 

at our worst times, it was our own inspira

tion that so many of you, even in the isola

tion which followed our expulsion from the 

Commonwealth, we knew, experienced the 

same, or worse. Difficult as South Africa's 

current times may be, they hold great hope. 

Most of us never expected our escape from a 

vortex ofemergency rule. The encouragement 

your own endeavours to pursue the rule of 

law gave us then, we offer you back now. For 

it was at the worst of the times in South 

Africa of which I have spoken that Alan Paton 

concluded Cry the Beloved Country with 

these words, which are universal: 

"Yes, it is the dawn that has come. The 

titihoya wakes from sleep, and goes about 

its work of forlorn crying. The sun tips 

with light the mountains of Angeli and 

East Griqualand. The great valley of the 

Umzimkulu is still in darkness, but the light 

will come there. Ndtosheni is still in dark

ness, but the light will come there also. 

For it is the dawn that has come, as it has 

come for a thousand centuries, never fail

ing. But when that dawn will come, of our 

emancipation, from the fear of bondage 

and the bondage of fear, why, that is a 

secret34
." 
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