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The National Consultative Forum on Legal Practice held on 26 and27 
November 1999provided an occasion for further debate on the structuring 
of the legal profession and as an important component and adjunct of that 
process, the determination of requisite standards of competence for 
practice. The paper focuses on this issue as well as others from the 
perspective of equality, more particularly equality ofopportunity 

It is as well to make the initial observation 

that legal services are a national resource, 

which if institutionalised, should be so regu

lated that equality of opportunity to partici

pate in its delivery is not denied to any who 

wish to avail themselves ofcareers in the legal 

profession. Being a natural resource its con

sumption must also be accessible to all who 

wish to benefit from it. Two fundamental con

cerns motivate the need for appropriate stand

ards. The first relates to the obligation of 

practitioners to further the administration of 

justice. The integrity of any domestic system 

concerned with the administration ofjustice is 

measured by its adherence to the precepts 

which underlie the Rule ofLaw. The ability to 

know the law, to act within its confines and to 

know one's rights and to protect the same, are 

fundamental concerns of the Rule of Law. In

competent practitioners frustrate these objec

tives by rendering services without the requisite 

level ofknowledge and skill. Secondly, the pri

mary consumer of legal services is the public. 

Like any expert who professes to possess skills 

and expertise, a member of the public is enti

tled to expect that a practitioner will render 

services commensurate with that which is ex

pected of a reasonably competent practitioner. 

It is not surprising that the issue which is para

mount when considering standards is essen

tially what standards best serve to protect and 

further the public interest, and not what stand

ards best serve the interests of existing or fu

ture practitioners. These standards must 

however take cognisance of the public interest 

in ensuring equality of opportunity to anyone 

wishing to enter the profession, the need for a 

profession that can be said to be fairly repre

sentative of the demographics in the country, 

enjoys credibility in the eyes of the public and 

which provides competent legal services which 

are accessible across the economic strata of 

South African society. 

The legal profession, like many other pro

fessions and opportunities for economic en

deavour, suffers from the distortions left by 

the very deprivation of equality of opportu

nity which existed in the pre-1994 era. The 

Bar is no exception to this criticism. Much has 

happened and will continue to happen, to ad

dress this imbalance. In seeking to address these 

imbalances it is important to be mindful of the 

reality that meaningful solutions are however 

governed by institutional limitations and com

petencies. For example responsibility for edu

cational weaknesses cannot lie in external 

agencies such as the Bar and side Bar. Legal 

training is a multifarious process and respon

sibility for skills training does not always lie in 

a single institution. Weaknesses at various lev

els may contribute to the imbalances and 

skewed demographics in the profession, and 

therefore changes may be needed at different 

levels to address the imbalances. The question 

that arises, as far as the Bar is concerned, is 

whether it is facing the challenges that fall within 

its institutional competence. 

The discussion paper prepared by the 

Policy Unit of the Department of Justice and 

Constitutional Development identifies three 

primary weaknesses in the present structures 

that deny equality of opportunity in the legal 

profession. The first is the disparity in univer

sity standards which impedes entry into the 

profession and success thereafter, assuming 

success in meeting the entry requirements. This 

is a skills related weakness. The second is the 

lack of opportunity in the general practice of 

law. This weakness is unrelated to level ofskill 

and is a weakness in the ethics of the profes

sion and business community. The third is said 

to lie in the entry requirements to the profes

sion, which, being unduly stringent, act as an 

impediment to entry into the profession. This 

is an institutional related weakness. 

Disparity 
The Bar addresses the problem of diverse 

university standards by firstly acknowledg

ing its existence and secondly treating this 

weakness for what it is namely a skills re

lated one. Generally most Bars have been 

proactive in addressing this problem. Some 

of the measures which individual Bars have 

adopted include the following. The adoption 

of a policy of allocating weaker pupils to 

masters with recognised teaching skills and 

diverse practices, thereby increasing the odds 

of improving the knowledge and skill of the 

pupil. Each of the Bars provide lectures on 

relevant topics which form part of the Bar 

examination and which a fledgling advocate is 

likely to encounter in his early days of prac

tice. Most of the Bars have a program of 

advocacy training which is concerned almost 

entirely with the teaching of practical advo

cacy skills to fledgling advocates. 

Being a form ofpost-graduate training and 

education, the content and form of the Bar's 

pupillage program has to be driven by the func

tional concerns which motivate its need. An 

advocate's primary calling is as a specialist in 

the practise of law in the courts. This func

tional area sets it apart from other branches of 

the general legal profession. The expertise and 

resources to provide the training and educa

tion necessary for practice as an advocate re

sides in the Bar, not elsewhere, and it is only 

logical that it should administer the programme. 

It would be impractical to locate such post

graduate training and education in the univer

sities. The medium of tuition at the Bar is 
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uniquely different from a university because 

of the nature of the subject matter dealt with at 

the Bar and the skills which the Bar seeks to 

impart to the pupil. Pupillage is not intended 

to impart academic knowledge (it is assumed 

that the pupil has a sufficient grasp of sub

stantive law) but practical skills. The system 

of pupillage requires the participation of the 

pupil in the practice of the master. 

To locate the pupillage training program 

outside the Bar would result in the pupil being 

deprived of the very stuff which drives the 

Bar. The ethos and collegiality within the Bar 

cannot be created in some alternative virtual 

reality. It through observing and experiencing 

the way in which advocates work in their cham

bers, interact with each other and the bench, 

that one learns of the self discipline expected 

ofan advocate, the unique morality understood 

by advocates between right and wrong, not in 

the sense of what is right or wrong in law or 

generally accepted as morally right or wrong, 

but what is right or wrong for the purposes of 

furthering the administration of justice. The 

boundaries are not codified but 

are learnt through trial and error, 

have been taken to address the problem. The 

chair of the General Council of the Bar (GCB) 

has recently addressed letters to each listed 

company on the JSE informing it of its right to 

engage Counsel of its choice and the need for it 

to make an informed choice to bring about a 

transformed Bar. Similar conununications have 

been addressed to most Government depart

ments. The GCB, as the representative of all 

the affiliated Bars in South Africa, thereby 

states clearly and unequivocally that the com

petency of its members is not to be judged on 

colour or gender, there is no place nor justifica

tion for any such ideology either in the ethic of 

the legal profession or the business commu

nity and that briefing of its members should 

not be dictated by colour or gender save to the 

extent necessary to address past imbalances 

by encouraging the growth of skills in its mem

bers from previously disadvantaged back

grounds. The Bar is currently engaged in a 

process of examining its professional rules to 

introduce flexibility that will further the objec

tive of transforming the Bar, like the rule rei at-

success in the exams. The exams are said to be 

unrealistically stringent in its content, impose 

standards which do not realistically assess the 

average skills required of a legal practitioner, 

have little or no regard for the disparities in 

university standards and linguistic skills of the 

examinees. 

The need for a certain minimum level of 

proficiency to practice is axiomatic. The prac

tice of law requires knowledge and skill com

mensurate with that ofa reasonably competent 

practitioner. Indeed every practitioner pro

fesses to have such knowledge and skill: 

imperitia culpae adnumeratur. It would be 

anomalous if the requirements for entry into 

the respective professions were to be inferior 

to the standard of service which the law ex

pects of the practitioner. 

The Bar is sensitive to the concerns ex

pressed in the paper. The debate it invited and 

criticisms expressed therein are not new but 

are issues which the Bar has had occasion to 

investigate. The Bar has caused many investi

gations into the question of retaining the Bar 

exams. No other better or more 

suitable substitute has thus far 

observation and experience. 'The expertise and resources to provide the training and commended itself. The paper 

These ethics underpin and fur education necessary for practice as an advocate resides does not proffer one. This does 

ther the administration ofjustice in the Bar, not elsewhere, and it is only logical that it not mean that there isn't one, it 

and the standard of service for 
should administer the programme." which the Bar has become re

nown. 

Lack of opportunity 
The second concern addressed by the paper, 

the lack of opportunities at the Bar, is and has 

been a very real one for most Black advocates. 

This weakness can have and has had a domino 

effect in the context of acquisition of skills. 

Generally the skills which an advocate obtains 

in practice is shaped and moulded by the na

ture of the work he performs in practice. Ab

sent any meaningful work in one or more areas 

of the law, the greater the lack of skill in such 

disciplines. This single feature explains why 

the Bar could no longer be the source ofcandi

dates to transform the bench. Skewed briefmg 

practices accounted for the lack of progres

sion of black advocates to silk and a limited 

pool of black potential appointees at the Bar 

who could progress to the Bench. This weak

ness is institution related as the Bar has now 

come to realise by adopting proactive meas

ures to bring about the more equitable distri

bution of work. 

This is an area where some significant steps 
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ing to devilling, which is presently being revis

ited with this objective in mind. 

Many of these initiatives whilst being well 

intentioned, will fail to produce meaningful 

change, if past briefmg practices continue. It 

has been said that more is talked about in the 

context of transformation, than is translated 

into actions. The Bar has its institutionallimi

tations in changing briefing patterns. What is 

required is a different mind set not only on the 

part of the end consumer of legal services but 

also on the part of all those who play a role in 

directing its course. The primary role player is 

obviously the attorneys profession. 

Entry requirements 
The third concern addressed by the paper has 

elicited some controversial debate. The main 

criticism advanced in the paper is directed at 

the the attorneys' profession and Bar exams. 

Since the passing ofone of the requisite exams 

is a requirement for entry into the respective 

profession, the paper questions the standard 

which each of the professions have set for 

simply means that our knowl

edge ofcurrent assessment tech

niques has not progressed to a 

level where confidence can be placed in any 

alternative measure of assessment. The attor

neys' profession, through the LSSA, BLA and 

NADEL, accept that exams ought to be abol

ished (whilst the LSSA reserved its position 

in regard to conveyancing and a notary pub

lic). None of these organisations was however 

able to give any clear description ofwhat would 

be an adequate substitute. Vague references 

were made to a system of assessment involv

ing an assessment of work performed during 

the period of post graduate training and of 

assignments. These ideas do provide fertile 

material for discussion and conceptualisation 

of a new model of assessing practical skills. 

Such techniques are however very much at the 

formative stage and still require much analysis 

and debate before a model ofassessment based 

on such ideas can be formulated. The lack of 

objective data, the element of subjectivity and 

the standard against which performance is to 

be assessed in making an informed assessment 

of this nature, are areas which require clarity 

through further investigation and debate. 
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Fundamental to the concerns expressed in 

the paper, is the need for fairness. The stand

ard which the Bar adopts for assessing com

petency should be one that is fair, so that it 

does not operate oppressively by imposing 

unrealistic standards and thereby prevent rea

sonably competent aspirant advocates from 

obtaining entry to the profession. 

One is here concerned with the substan

tive fairness of the exams. The Bar exams are 

intended to determine whether a candidate 

possesses minimum levels of proficiency. 

Whether it does so is open to enquiry and 

scrutiny. 

National Bar Examinations Board 
The National Bar Examinations Board 

(NBEB) consists of judges and advocates 

with many years of practice. In addition 

judges act as moderators. The standard is ac

cordingly determined by those who practice 

in the profession and is moderated by judges. 

The latter are probably in an immensely ad

vantaged position to determine what stand

ard is expected of a fledgling advocate, since 

they deal on a regular basis with advocates of 

all seniority in the courts, cases of differing 

complexities and thereby have an insightful 

understanding of what to expect of a fledg

ling advocate. The testing medium adopted 

by the NBEB makes provision for pupils 

who fail the written examination to be exam

ined orally. This provides the opportunity 

for observation and assessment alternative 

to a written examination. The oral examina

tion is conducted by a panel of examiners 

which is chaired by ajudge. The existence of 

this second method of assessment provides 

an invaluable opportunity to determine 

whether the candidate's performance in the 

written exam was not a true reflection of his 

proficiency and knowledge, and whether al

lowance should be made for the lack of lin

guistic skills. 

In the recent Bar exams, one innovation 

manifested itself which is worthy of men

tion. Pupils who obtained extremely low 

marks in the written examination, were also 

given the opportunity to attend the oral ex

amination. This was not the practice in the 

past. Pupils who obtained less than a fixed 

percentage were not permitted to attend an 

oral examination. This innovation is to be 

commended; it showed an appreciation of the 

need for flexibility by adapting past prac

tices to suit current challenges by being 

proactive and flexible in its approach to de has happened in the past. A policy of flex

termine minimum standards of proficiency. ibility and receptiveness to change and inno

The express acknowledgment that there vation would serve the Bar well. Perhaps there 

ought to be post-graduate training and educa is room for improvement in the implementa

tion before entry into the profession carries tion of its pupillage training prograrnrnes and 

with it an acceptance that universities suffer with greater sophistication in our understand

institutional limitations in teaching minimum ing of new assessment techniques also an im

levels of skill necessary for practice. External provement in its assessment standards. The 

agencies, such as the Bar, which are concerned Bar is engaged in a learning process itself in 

with post-graduate training and education, are improving this area, and it is doubtful whether 

required, in the public interest, to carry out any improvement could arise through legisla

their programmes in a demonstrably fair and tive means. Incremental changes have oc

equitable manner, whilst assessing minimum curred, and the constant self evaluation carried 

standards of proficiency. It would be unwise out by the NBEB contributes to this proc

and contrary to the public interest to impose ess. 

on the advocates' profession through legisla The paper has provided an opportunity 

tive means a standard or assessment mecha for self reflection. Self evaluation is not al

nism which will not guarantee a proper and ways welcomed, especially when it involves 

effective determination of the minimum level critical self evaluation, but the willingness to 

of proficiency to practice, in an endeavour to engage in such a process can only augur well 

render easier entry into the profession. The for the Bar. Stagnancy is probably the one 

substitution of existing standards and assess evil to be avoided. It retards progressive and 

ment mechanisms with ones which are sus innovative changes. The legal profession may 

pect, untested or lack credibility will not be renown for its vigour in seeking its 

inevitably result in the level ofproficiency to reformation to meet changes in the mores and 

enter practice being lowered, to the public needs of society, but this challenge cannot be 

detriment. wished away, and the Bar will have to be 

It is difficult to fault the standards set by innovative in its approach to meet it. What is 

the Bar, on our current level of knowledge of heartening is that changes are taking place 

assessment techniques. It has often been said and that shows a willingness to bring about 

that we should not model the future on what constructive change. 
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