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Bar members as prosecutors in the courts 

Memorandum by JJ Gauntlett SC, chairman of the General Council of the Bar, on 
the viability of members of the Bar to act as prosecutors 

The Minister of Justice has been 
approached (as was his predecessor) 

by the GCB with the proposal that the 
Department of Justice urgently investi
gate the use of members of the Bar in 
prosecutions. Not only was this once the 
system in South Africa, but it is currently 
applied in many other countries, such as 
the United Kingdom. It enables 
Government to focus on its core respon
sibility - deciding who to prosecute and 
when, and determining policy matters in 
prosecutions - while avoiding being 
enmired in staffing, financing and man
aging an expensive civil service comple
ment of professionals. The Minister has 
invited the GCB to submit a brief outline 
of the proposal it makes in relation to the 
outsourcing of prosecutions to the Bar. 

The current situation 
We shall take one province as an illustra
tion. In his 1998 annual report, the 
Director of Public Prosecutions: Cape of 
Good Hope, reported that his staff dis
posed of 85 trials in the High Court. His 
staff logged 8788 hours in preparation for 
these trials and a further 3848 in court. 

The DPP referred to severe problems 
which he faced in the light of continuing 
resignations from his staff. Nine advocates 
(seven seniors and two juniors) resigned 
during the year; in addition a Deputy 
Director and two senior advocates were 
seconded to the newly established Gang 
Unit. The cumulative effect of these resig
nations and secondments, he reported, has 
severely weakened and disrupted his office. 

The negative effect of these resigna
tions on the expertise in his office is amply 
demonstrated by the fact that as a result his 
office has lost 128 years of experience. 
During the previous year his office simi
larly lost 123 years of experience. It is 
therefore not surprising to see the follow
ing remarks in his report: 

"It is difficult, if not impossible, to 
bear the loss of so many experienced 
people without a drop in the quality of 
the service rendered. " 

and 

"The result of the above is that my 
office could not give proper attention 
to matters such as the preparation of 
under-investigated cases relating to 
gangs, organised crime and commer
cial matters, nor the training and con
trol of prosecutors. Survival was the 
watch word and I barely had enough 
staff at my disposal to deal effectively 
with the day to day load of chamber 
work, criminal trials and appeals." 

(at pages 8 and 9 of the report). 

It is also clear from the report that the 
prosecution of commercial matters poses 
a problem to his office, not only as a 
result of the prioritisation of violent 
crimes but also due to the loss of experi
enced prosecutors to prepare and prose
cute commercial matters. 

As a result of the lack of expertise in 
the Regional Court, members of the staff 
of the DPP were furthermore increasing
ly drawn into involvement in that Court 
prosecuting 383 cases during 1998. 

The concern regarding the loss of 
experienced prosecutors in both the High 
Court and the lower courts and the result
ant lack of experience in the ranks of the 
prosecutorial staff is a dominant theme of 
the report. 

Similar problems are being experi
enced by the other directors of public 
prosecutions. The National Direc'tor of 
Public Prosecutions has publicly acknow
ledged that the state is simply unable to 
compete with the private sector in attract
ing and keeping legal professionals. 

Prosecutions in the High 
Court by members of the 
Bar 
In view of these serious problems, the 
question arises whether consideration 
should not be given to using members of 
the Bar, with the requisite skills, to con
duct prosecutions in the High Court. 

As already noted, in the United 
Kingdom this is a well-established prac
tice. Prosecuting counsel in all Crown 
Court cases are drawn from the Bar. The 
Crown prosecution service, staffed by 
permanently employed barristers or 
solicitors, take decisions as to whether 
prosecutions should be brought, but the 
prosecutions are conducted by members 
of the Bar. 

Should such a system be introduced in 
South Africa, the serious problems facing 
the Directors of Public Prosecutions 
could, to a large extent, be addressed. 
Experienced full-time prosecutors would 
become available to act as chief public 
prosecutors and to bring urgently needed 
experience to the regional and the lower 
courts. Bearing in mind that the regional 
courts deal with the major share of seri
ous offences in this country, more experi
enced prosecutors would become avail
able t? those courts. The fact that during 
1998, 383 prosecutions were conducted 
in the regional courts in the Western Cape 
alone by members of the staff of the local 
DPP, clearly illustrates this situation. The 
availability of experienced prosecutors to 
these courts would reverse a long-stand
ing trend in terms of which there has 
been a movement of expertise away from 
the local courts to the detriment of the 
criminal justice system. 

The staff complement of the various 
DPP's offices could be significantly 
reduced and the efforts of the senior pro
fessional staff could be focused on the 
decision-making process and the control 
of prosecutions in all the courts. 

For such a scheme to be successfully 
implemented, it is essential that those 
practitioners at the Bar with the requisite 
skills and ability should be prepared to 
take on cases for the prosecution. This 
will be attainable only if they are proper
ly remunerated. Of course the more 
involved the prosecution, the higher the 
level of expertise and experience of 
counsel to handle the prosecution should 
be and vice versa. 
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There can be no doubt that if counsel 
should take on a brief to prosecute on 
behalf of the DPP, the same skill and abil
ity will be exercised in fulfilling that brief 
as in any other matter taken on by coun
sel. As in all cases, counsel in each case 
will be putting his or her reputation on the 
line. Not only is the court appearance 
always subject to professional scrutiny 
(and inevitably a matter of public or pri
vate comment by judicial officers and col
leagues) but counsel will know that a cost
benefit has to be delivered. 

The cost involved 
In weighing the cost-effectiveness of 
appointing private practitioners to prose
cute against utilising members of the 
DPP staff for the task, the following is 
material: 
• The staff of the DPP's office could be 

significantly reduced. Not only would 
this include professional staff but sup
port staff (clerical, secretarial, security, 
cleaning staff). 

• No monetary value can be placed on 
the availability of experienced prose
cutors to assist and give direction to 
prosecutions in the lower courts. 
Suffice it to say that it will no doubt 
have tremendous advantages for the 
hard-pressed prosecutorial staff in the 
lower courts. It is in those courts pri
marily that the battle against crime 
must be fought and won. 

• 	The financial obligations of the 
Department of Justice towards staff 
members do not end with the payment 
of the members' annual salary. It also 
includes their annual bonuses, contribu
tions to their medical aid fund and pen

sion, sick leave, in certain instances also 
car allowances, provision for office 
accommodation (usually in the higher 
rental areas) furniture, books, comput
ers, etc as well as support staff in the 
form of typists, clerks and the like. 

• The 	 controversial, unaffordable and 
discredited attempt to alleviate situa
tions through overtime would end. 

• Counsel would be paid on a predeter
mined and agreed basis. Counsel 
accepting such a brief would inevitably 
be anxious to receive similar briefs in 
future. This would ensure that counsel 
will dispose of the prosecution to the 
satisfaction of the DPP, both as to the 
end result and the cost-effectiveness of 
the prosecution. 

• Efficiency in dealing with prosecutions 
in the High Court should be enhanced 
by the fact that undue delays in the 
preparation and presentation of prose
cutions may be avoided and matters 
generally dealt with more expeditious
ly. This is because of the immediate 
and less limited availability of skills to 
deal with matters, should use be made 
of members of the Bar with the requi
site skills to attend to prosecutions. In 
the Cape, for instance, there are 350 
counsel (with an infrastructure for 
which they are responsible and for 
which they pay) within 100 m of the 
High Court. Not all may be suitable for 
briefing in all kinds of prosecutions, 
but the choic~ of skills and experience 
so afforded is enormous. 

• Specialist skills in particular would 
become available: thus in commercial or 
tax matters, family law prosecutions and 
matters regarding medico-Iegal issues. 

• So too the problem of long prosecutions 
(which currently tie up senior full-time 
staff for months or years, and thereby 
prevent them from being allocated new 
cases) would be dealt with. 

• 	If the DPP offices become focused on 
directing rather than executing prose
cutions, they could be physically 
scaled down (and separate offices in, 
for instance, Kimberley as well as 
Bloernfontein, Pietermaritzburg as well 
as Durban, Port Elizabeth, Bisho, 
Umtata as well as Grahamstown, can 
be consolidated). The resultant savings 
in leases of buildings and related costs 
would be considerable. 

Conclusion 
There is no reason why such a system 
could not be effectively introduced in 
South Africa, if proper regard be had to the 
system in operation in the United 
Kingdom. In the long run such a system 
will only be to the benefit of the criminal 
justice system. 

The GCB proposes that a pilot scheme 
be introduced in a centre determined 
appropriate by the Minister in conjunction 
with the NDPP to test the proposal, with 
effect from 1 January 2000. It offers its co
operation to the Minister in its implemen
tation, and in particular in ensuring con
sultation with other professional bodies 
such as BLA, LSSA and Nadel. 

Editorial note: 

1 	 The GCB has also offered to help in the 
regional and magistrates' courts. 
See p 2 of this issue. 
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