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The Judicial Inspectorate 
JJ Fagan 
Inspecting Judge of Prisons 
Former Judge President of the Cape High Court 

On 1 April 2000 I took over from Judge 
John Trengove as Inspecting Judge 

responsible for overseeing the treatment of 
prisoners in prisons. I walked into a 
bustling office with a staff of 19 - quite a 
change for a judge used to a sequestered 
existence and the quiet atmosphere of the 
High Court. 

The Inspectorate was established with 
effect from 1 June 1998. Retired Appellate 
Division Judge Trengove was appointed 
by President Mandela as the Inspecting 
Judge. He set up and staffed an office in 
Cape Town and appointed Prison Visitors 
in the Western Cape as a pilot project. I 
joined a well-functioning organisation 
when I took over as his successor on my 
appointment by President Mbeki. 

An independent office 
The Inspectorate is an independent office 
under the control of the Inspecting Judge 
who reports annually to the President, the 
Minister of Correctional Services, and 
Parliament. The powers and duties of the 
Inspecting Judge are set out in sections 
85 to 94 of the Correctional Services Act 
III of 1998 (the "Act"). The Act's stat
ed object is "changing the law governing 
the correctional system and giving effect 
to the Bill of Rights in the Constitution, 
1996, and in particular its provisions with 
regard to prisoners". The Bill of Rights 
states the right of everyone detained "to 
conditions of detention that are consis
tent with human dignity, including at 
least e)cercise and the provision, at state 
expense, of adequate accommodation, 
nutrition, reading material and medical 
treatment". The Act under the heading 
"Custody of all prisoners under condi
tions of human dignity" details require
ments such as accommodation, nutrition, 
hygiene, clothing and bedding, exercise 
and health care. The emphasis has shifted 
from that of punishment to that of deten
tion under conditions of human dignity in 
order better to rehabilitate prisoners and 
prepare them to lead socially responsible 
and crime-free lives on their release. 

Duties 
The Inspectorate monitors the treatment 
of prisoners and the conditions under 

which they are detained. Inspectors carry 
out investigations and inspections at pris
ons when deemed necessary. 

The Inspectorate handles complaints of 
prisoners. Complaints are received directly 
from prisoners, from relatives and from 
organisations such as the Human Rights 
Commission, the Public Protector and the 
South African Prisoners' Organization for 
Human Rights. The complaints range from 
food, special diets, medical treatment, 
clothing and shoes to assaults, parole, etc. 
There have also been some rather odd ones 
such as the complaint of a prisoner that his 
"Art book" had been confiscated. It turned 
out to be a pornographic magazine. Or the 
complaint that visits were being denied. 
The "visitors", it was found, had been 
ordered from a local escort agency. Or the 
complaint that fruit from families had been 
stopped. It turned out that it had been used 
to make beer and wine in the cells. 

About 1400 complaints were received 
and dealt with by the Inspectorate during 
the past year. 

Independent Prison 
Visitors 
Most complaints are handled by Inde
pendent Prison Visitors appointed by the 
Inspecting Judge. 

There are 236 prisons in South Africa 
with inmate numbers varying from about 
60 at Bergville Prison to about 6500 at 
Johannesburg Medium A Prison. One 
complex might contain several prisons, 
for example at Durban there are the 
Durban Juvenile Centre with (on 31 May 
2000) 1157 inmates, the Durban Female 
Prison with 397, the Durban Medium C 
Prison with 1578, the Durban Medium B 
Prison with 2372 and the Durban 
Medium A Prison with 5552 inmates. 

The Inspecting Judge is required to 
appoint Independent Prison Visitors to 
each prison. The first 19 were appointed 
in the Western Cape and 49 in Gauteng. 
By the end of October this year a further 
27 would have been appointed in the 
Western Cape and 37 in the Free State. It 
is hoped to complete such appointments 
country-wide within the next year. 

Independent Prison Visitors visit pris
ons, speak to prisoners, receive com
plaints and monitor the handling of co m-
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plaints by the warders, now referred to as 
correctional officials. They work in pris
ons between 20 and 60 hours per month 
and can thus do so on a part-time basis. 
The Inspectorate has been fortunate in 
obtaining as Independent Prison Visitors 
persons of integrity who are genuinely 
interested in improving the conditions 
under which prisoners are kept. Their 
intervention has been successful in 
reducing tension and improving the lot of 
prisoners in the prisons where they have 
been working. During the six months 
from 1 February to 31 July 2000, the 
Independent Prison Visitors handled an 
amazing total of 21 969 complaints. 

Overcrowding in prisons 
Our prisons are drastically overcrowded. 
Reports from Independent Prison Visitors 
described the awful treatment that some 
prisoners had to endure due to understaffed 
and overcrowded prisons. On visiting pris
ons, I witnessed this myself in regard to 
awaiting-trial prisoners at Johannesburg 
Medium A Prison, Pretoria Local Prison 
and Pollsmoor Maximum and Medium A 
Prisons. It was reported to me that the con
ditions of awaiting-trial prisoners at 
Durban Medium A were no better. 

The 236 prisons in South Africa were 
built to accommodate 100668 prisoners. 
On 31 July 2000 these prisons were 
accommodating. 170328 prisoners, which 
meant that approximately 70 000 prisoners 
were kept in prisons without the necessary 
infrastructure such as toilets, showers, 
beds, etc being available to them. This was 
worsened by the uneven distribution of 
prisoners resulting from the need to sepa
rate different genders and categories. 
Whilst some prisons were just under 100% 
occupied, many were over 200% with one 
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reaching an astonishing 393%. There was 
gross overcrowding in numerous prisons. 
The overcrowding led to detention under 
horrendous conditions, especially for 
awaiting-trial prisoners. 

The major problem was the unprece
dented growth over the past five years or 
so in the number of awaiting-trial prison
ers. While the sentenced prisoner popula
tion slowly increased (from 92581 in 
January 1995 to 111053 on 31 July 2000, 
ie a 20% growth), the number of await
ing-trial prisoners more than doubled 
(from 24265 in January 1995 to 59275 
on 31 July 2000, ie a 144 % growth). 

The average period that awaiting-trial 
prisoners remain in prison increased even 
more dramatically. Over the past four 
years the number of awaiting~trial plison
ers held for longer than three months 
increased from 3 957 to 27 357, a growth 
of 591 %. So almost half of all awaiting
trial f>risoners had been held in prison for 
longer than three months. 

Besides the awaiting-trial prisoners 
being deprived of their constitutional 
rights to humane detention and a speedy 
trial, the cost to the state is enormous. The 
latest figure is R88.00 per day to house a 
prisoner. That amounted to about R5.2 
million per day to keep awaiting-trial pris
oners in prison. 

The crisis 
Measures have been introduced to reduce 
the overcrowding and they will certainly 
bring the numbers down in due course, 
but not in time to deal with the present 
situation. 

Conditions in prison, more particularly 
for awaiting-trial prisoners, were ghastly 
and could not wait for long-term solutions. 
Examples are: one toilet being shared by 
more than 60 prisoners; an overwhelming 
stench of blocked and overflowing sewage 
pipes; shortage of beds resulting in prison
ets sleeping two to a bed while others slept 
on the concrete floors, sometimes with a 
blanket only; inadequate hot water; no 
facilities for washing clothes; broken win
dows and lights; insufficient medical treat
ment for the contagious diseases that are 
rife. The list of infringements of prisoners' 
basic human rights caused by overcrowd
ing was endless. Numerous newspaper 
reports and articles had drawn attention to 
the plight of the prisoners, as have court 
applications. This had to be addressed 
without delay. 

Solution 
Considering the enormous cost involved in 
building new prisons which amounts to 
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about R200 000 per prisoner, the answer is 
not merely to build more prisons. The 
number of awaiting-trial prisoners in rela
tion to sentenced prisoners is totally unac
ceptable and must be reduced. If this num
ber can be reduced to the figure of five 
years ago, ie 24 000, there would be almost 
35 000 fewer prisoners. But the aim should 
be to reduce the number even further, to at 
most 20 000 awaiting-trial prisoners. 

Approaches 
There are two ways of reducing the num
ber of awaiting-trial prisoners to the 
(j.cceptable total of 20000: firstly by 
reducing the inflow of prisoners from the 
courts, and secondly by getting those in 
prison out. 

Reducing inflow 
The inflow of awaiting trial-prisoners to 
prison averaged 26 224 persons per 
month during the period 1 January 2000 
to 31 May 2000. 

To reduce the inflow the following 
could be considered: 

(i) 	 Pre-trial diversion to be more 
extensively used. 

(ii) 	 Greater use by police of their 
power to release on bail arrested 
persons. 

(iii) 	 More use by public prosecutors 
and clerks of the court of the pro
cedure of admission of guilt and 
payment of a fine without appear
ance in court. 

(iv) 	 More information to be provided 
by investigating officers to prose
cutors to assist them to decide what 
to ask magistrates to do with 
accused before trial. 

(v) 	 Magistrates to be reminded of the 
options available to them other 
than incarceration for those await
ing trial. 

Getting them out 
Suggestions are: 

(i) 	 Ask prosecutors to consider the 
withdrawal of trivial cases, weak 
cases and cases where the accused 
has been waiting for trial for inor
dinate periods. 

(ii) 	 Ask magistrates to consider the 
alternatives to further imprison
ment when matters come up on 
remand dates. 

(iii) 	 Ask prosecutors to give preference 
to cases of accused held in prison 
over those of accused awaiting trial 
outside prison. 

(iv) 	 Consider all methods of expediting 
the trials of awaiting-trial prisoners. 

Steps already taken 
Since the beginning of this year, the 
problem of overcrowding in prisons has 
been tackled in earnest. The Depart
ments of Justice, Correctional Services 
and Welfare, and the South African 
Police Service working as an integrated 
justice system, commenced projects to 
reduce the cycle time of people held in 
custody awaiting trial. On 14 January 
2000 a meeting of various departmental 
heads deliberated on short-term options 
to alleviate overcrowding. On 31 
January 2000 the National Council for 
Correctional Services recommended the 
advancement of the parole date of certain 
categories of sentenced prisoners and 
called for urgent attention to be given to 
the steep increase in the number of 
awaiting-trial prisoners. 

Steps taken by the various depart
ments and NGOs such as NICRO and 
Business Against Crime were having an 
impact on the number of awaiting-trial 
prisoners, but they are long-term. The 
number of prisoners kept rising (from 
166423 in January 2000 to 170 328 on 
31 July 2000). 

Release of awaiting-trial 
prisoners 
The situation in regard to awaiting-trial 
prisoners became so bad that urgent and 
immediate action was required. The 
Judicial Inspectorate proposed the release 
of awaiting-trial prisoners as "justified 
and urgent" in terms of section 66 of the 
Correctional Services Act 8 of 1959, as 

"(i) 	 They are being detained under inhu
mane conditions and in flagrant dis
reg,!-rd of the Bill of Rights, the 
Correctional Services Act , 1998 
and the United Nations Standard 
Minimum Rules for the Treatment 
of Prisoners; 

(ii) 	 The spread of disease must be cur
tailed while still manageable; 

(iii) 	 The enormous stress the personnel 
of the Department of Correctional 
Services in the prisons are working 
under must be relieved; 

(iv) 	 The State cannot afford the burden 
of paying for the accommodation 
of so many prisoners." 

The proposal 
The prisoners most entitled to release 
were those who have not been convicted 
and sentenced. The presumption of inno
cence applies to each of the awaiting-trial 
prisoners. 

Magistrates have already in the case of 
each one of those prisoners considered 
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whether he is a danger to the community 
or not. Thus of the 59275 awaiting-trial 
prisoners (of whom 19218 were juve
niles) in prison on 31 July 2000, 40 315 
had been denied bail. Those are the ones 
that were considered unsafe to release 
because they constitute a danger to the 
community or are unlikely to attend court 
to stand trial. The other 18 960 awaiting
trial prisoners had all been granted bail by 
magistrates, ie they had not been regarded 
as posing any danger to their communities 
should they pay bail and be released. 

From the 18 960 prisoners in prison 
on 31 July 2000 because they could not 
afford to pay bail could be subtracted 
those whose bail was fixed above 
RI 000.00 as the charges were more seri
ous. They amounted to 7 036, which left 
11 924 with bail fixed at RI 000.00 and 
less The proposal was that those 11 924, 
excluding (for public policy reasons) 
those charged with rape, should be 
released . They would all still have to 
appear in court on the days to which their 
cases had been remanded and adhere to 
such conditions as had been imposed by 
the magistrate who determined bail. 

The contention was that those await
ing-trial prisoners who would be released 
were all poor persons who could not 
afford to pay their bail amounts of 
RI 000.00 or less and their release would 
potentially bring about their reunion with 
their families, a return to their employ
ment, contributing to their families' 
upkeep and regaining their human digni
ty. Juvenile prisoners could return to 
school. 

It was stressed that it was not an 
amnesty. Each of the prisoners would 
still have to stand trial. 

The saving to the state in not having to 
accommodate the prisoners would amount 
to more than RI million per day. 

Approval and release 
On 10 July 2000 the National Council for 
Correctional Services approved the pro
posal. With commendable speed, the 
Minister of Correctional Services placed 
the matter on the agenda of the Cabinet 
which on 6 September 2000 agreed to the 
release of the awaiting-trial prisoners. 

By 27 September, 8 451 such prison
ers had been released and some humani-
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ty restored to the overcrowded prisons. 
Now it is a matter of maintaining it by 
keeping down the inflow of prisoners. 
Here help from Counsel would be invalu
able. 

Suggestions to Counsel 
that might assist in keep
ing clients out of prison 
Pre-trial diversion 
(i) This is available as a means of keeping 
an offender away from the court process. 
The offender must admit his/her guilt and 
be remorseful and wish to make amends. 
It is used mainly for juveniles (under 21) 
and first offenders, but is available for 
adults and repeat offenders too. It can be 
used for all types of offences including 
theft, assault, possession of drugs, driving 
under the influence of intoxicating liquor 
and sexual offences. Offenders are put on 
courses or do community service. NICRO 
is much involved in running diversion 
programmes. 

The decision to use diversion is that of 
the prosecutor. 

(ii) Bail before first appearance in 
court - Police officials above the rank of 
non-commissioned officer can release an 
accused on bail, except if the 
charge is one referred to in parts 11 and III 
of Schedule 2 of the Criminal 

Procedure Act 51 of 1977. The exclu
sion of theft, fraud etc if the value of the 
article exceeds R200.00 is being amend
ed to R2500.00, and the exclusion in 
respect of the illicit possession of drugs is 
being amended by allowing the release 
on bail of someone accused of the pos
session of dagga not exceeding 115 
grams. 

A director of public prosecutions or a 
prosecutor with delegated authority may 
authorise the release of an accused on 
bail in respect of the offences set out in 
Schedule 7 of the Criminal Procedure 
Act. 

(iii) First appearance in court - The 
South African Police Service and the 
Department of Justice are working on an 
improved form to be placed in all dockets 
to give more information to prosecutors 
to assist them in deciding what to ask 
magistrates to do with an accused pend
ing trial. 

The options available appear to be: 
diversion; release on warning with or 
without conditions ; bail in an affordable 
amount with or without conditions; place
ment in terms of. section 62(f) of the 
Criminal Procedure Act under supervision 
of correctional officials; electronic moni
toring (available from the beginning of 
next year) under the supervision of cor
rectional officials; children (under 18 
years) to be placed in the care of parents 
or guardians or held in places of safety if 
at all possible; and committal to prison as 
a last option. 

Later steps 
(iv) Prosecutors could be asked to afford 
preference to cases of accused persons 
held as awaiting-trial prisoners, i.e. 
before cases involving accused out on 
bail etc. 

(v) Prosecutors could be asked to with
draw trivial cases, weak cases, and cases 
(v) Remind magistrates of non-custodial 
sentences available viz. (a) postponed 
sentences with or without the various 
conditions set out in section 297 (l)(a)(i) 
of the Criminal Procedure Act, especially 
compensation or service to the victim , 
community service, submission to treat
ment etc.; (b) suspended sentences with 
or without conditions; (c) discharge with 
a reprimand (the conviction is recorded 
as a previous conviction) ; (d) affordable 
fines; (e) correctional supervision; (f) for 
juveniles, placement in the custody of a 
suitable person and/or under supervision 
of a probation officer or correctional offi
cial. 
where the accused has been waiting for 
trial for long periods. Remind prosecu
tors that accused can always be charged 
again. 

(vi) Ask magistrates to consider alterna
tives to further imprisonment when mat
ters come up on remand dates. 

Sentences 
An invitation is extended to Counsel to 
call the Judicial Inspectorate at (021) 
421-1012/3/4 should they encounter any 
problems concerning prisoners that 
require attention. 
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