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Advocate takes as its focus in this issue aspects of prac
tice at the Bar. Perhaps the most fundamental - it is not 
new, but now it is pressing - has again been raised on two 
occasions in recent weeks. That issue is: how far are we 
being driven into commerce ? What is that doing to us ? 

T
he first occasion was a meeting 
of the International Bar 
Association Council in 

Versailles on 20 May 2000. The major 
issue debated was "professionalism 
versus commercialism." On the one 
hand, it was recognised, economic 
realities cannot be ignored and effi
ciency is an imperative in practice in 
an age of increasing e-comrnerce and 
e-Iaw. But there are dangers: the pur
suit of profit at any cost and the emer
gence in countries where the profes
sion is fused of law firms so powerful 
(through mergers) that they are effec
tively beyond the reach of professional 
discipline. 

The second is the publication of the 
latest Counsel, the journal of the Bar of 
England and Wales. David Platt pre
dicts that the English Bar will be half 
its size within 10 to 15 years, and that 
the profession "is also about to under
go a period of unprecedented rational
isation which will transform the way it 
does business." . 

Platt details the forces at work: 
increasing legal costs, the merger and 
growth of both solicitors and insurers, 
the expansion of ADR, the demise of 
legal aid. "The evidence is all around. 
Sets are collapsing or dissolving with 
increasing rapidity. 

By February 2000 there has been a 
tripling (from a year ago) of mem

bers leaving one set for another. The 
most recent BDO Stoy Hayward sur
vey on barristers' chambers shows 
clearly that larger sets are growing at 
the expense of smaller ones; many of 
the latter are showing net losses. 
These, writes Platt, are "falling 
through a numeric trap-door. .. they 
suffer 'melt down' when faced with 
the defection of even one or two 
important members. " 

The prospect is emerging that only 
"super-sets" will survive - or that the 
face of the wider legal profession will 
change, particularly as the trend deve
lops of huge, international solicitors' 
firms or multi-disciplinary partner
ships determined to retain all legal 
work in-house. 

Despite important differences, our 
own world of practice shows some 
signs of similar trends. We have to 
grapple with the same underlying 
issue: what sets professional practice 
apart from trade? 

We need to remind ourselves of that 
recurrent question, and examine our 
answers to it. Justice O'Connor of the 
US Supreme Court has reminded us 
that one distinguishing feature of any 
profession is that membership entails 
an ethical obligation to temper one's 
selfish pursuit of economic success by 
adhering to standards of conduct that 
could not be enforced either by legal 
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fiat or through the discipline of the 
market. Does our own profession real
ly reflect this? And are our disciplinary 
proceedings fair, swift and open 
enough?Are our sanctions comparable 
to those imposed by other professions? 

Another distinguishing feature 
should be our role in civil society. We 
train our colleagues into practice, we 
offer our services to the indigent and 
the deprived; we seek to support State 
legal services in assisting in staffing 
the courts and (we hope in future) in 
conducting prosecutions. But could we 
do more, especially as regards pro 
bono work? 

We need to balance economic reali
ty with what brought us into law. For, 
as Anthony Kronman (The Lost 
Lawye r (1993)) has said, the crisis is 
ultimately a crisis of morale. It is the 
product of growing doubts about the 
capacity of a lawyer's life to offer ful
filment to the person who takes it up, 
and about the value of what we do. 

These are both the lessons from 
elsewhere, and our own experience. 
The concerns we have in practice 
about survival and growth - and they 
are real - should prompt recurrent self
examination. Do we pursue excel
lence? At the same time do we remem
ber sufficiently the setting in which we 
do so? DJ 
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