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Legal skills training in New Zealand: 

Lessons for the Bar? 


Chris Marnewick SC 

Teaching pupils the art of the advocate is about skills or 
knowhow. Skills are acquired by dOing and refined in 
practice. The Bar is always looking for better ways to 
teach litigation skills to new members. Can the Bar learn 
anything from New Zealand in this regard? I think so. 

I
n New Zealand every lawyer is 
enrolled as abarrister and solicitor 
and, although there are some who 

practise as barrister sole l
, the profes

sion is regulated as a single profession. 
The Council of Legal Education2 

(CLE) , oversees not only the seven 
compulsory papers of the formal edu
cation of law students by the universi
ties but also their practical training. 
The Institute of Professional Legal 
Studies (IPLS) was established by the 
CLE in 1987 for the purpose of prepa
ring law graduates for admission to the 
profession. The Institute has branches 
at each centre where there is a law 
school. The Law Societies are respon
sible for continuing legal education.3 

Legal education in New Zealand has 
three distinct stages: a four-year LLB 
degree, the IPLS thirteen-week course 
and continuing legal education after 
admission. The IPLS course is partly 
funded by the Ministry of Education in 
line with Government funding of 
Tertiary Education. The fees for a local 
trainee are NZ$3250 plus GST and for 
non-resident trainees NZ$4900 plus 
GST...· 

The IPLS course is offered three 
times a year and is divided into two 
modules, Legal Practice and 
Litigation. In Legal Practice the skills 
taught are Analysis of Legal 
Documents; Interviewing/Advising; 
Law Office Management; Negotiation; 
and Writing and Drafting. In 
Litigation, the skills taught are Writing 
and Drafting; Mediation; Trial 
Preparation (Fact Analysis) and 
Advocacy. The Instructors are practi
tioners with teaching experience, not 
academics.4 Instructors attend training 
seminars twice a year to improve their 

own skills and to discuss improve
ments to the course. The skills are 
taught by demonstration and learned 
by doing. Each skill is taught in the 
context of a transaction which is cho
sen carefully to ensure that it is trans
ferable to other transactions. Ethics 
and Professional Responsibility are 
taught pervasively as part of every 
skill. Trainees' progress is determined 
by way of assessments. In Litigation 
there are three assessments: on Writing 
and Drafting, Trial Preparation and 
Advocacy respectively. 

Course materials 
The course materials are contained 

in a manual which is updated regular
ly.5 The material is arranged according 
to a strict timetable. Each day's work 
is set out separately with guidelines as 
to its teaching programme and objec
tives. Materials have to be read in 
advance. Additional reading from text
books or case law is kept to a mini
mum because the emphasis is on prac
tical skills rather than academic 
knowledge. Trainees attend lectures 
from 9am to 3pm on weekdays. There 
are sixteen trainees per instructor and 
exercises are designed in such a way 
that trainees work together in groups 
of two, four, or eight, as the case 
requires. A modified American Bar 
Association feedback method of 
instruction is used throughout the 
Litigation module.6 Video material and 
overhead projectors are used exten
sively. Performances are recorded on 
video and reviewed afterwards. 
Trainees study their performances and 
critiques in private. During the lunch 
hour, seminars are sometimes arranged 
in conjunction with special interest 
groups, such as the Family Lawyers' 
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Association. Court visits are arranged 
and the performance of lawyers han
dling real cases reviewed. 

Writing and drafting 
Trainees are taught civil procedure; 

how to draft statements of claim and of 
defence; counterclaims; interlocutory 
applications; opposing affidavits; 
opinions and synopses (heads) of argu
ment. In particular, trainees are taught 
how to determine the essential legal 
ingredients (facta probanda) of a par
ticular cause of action and how to set 
out those facts in a pleading and in an 
affidavit. Exercises start as group exer
cises and escalate in difficulty as 
trainees become more skilled. 
Documents which are prepared are 
used in advocacy exercises. Trainees 
are only given the model answers after 
they have completed their own drafts 
and have been given either individual 
or general feedback.7 The assessment 
for this seminar is a six-hour paper. 
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Trainees prepare a statement of claim 
and the papers for an interlocutory 
application. The emphasis in this sem
inar is on the format, style and content 
of standard pleadings and applications. 

Preparation for trial (fact
analysis) 

Trainees are taught how to prepare 
for a criminal trial by using a six-stage 
process of fact analysis. They are 
given the materials they could expect 
to have if they were counsel for the 
prosecution in a criminal case. The 
stages of analysis are the following: 
Stage one: determining the elements of 
the crime disclosed in the charge; 
Stage two: determining the facts 
which, if proved, will establish those 
elements; Stage three: determining the 
precise oral evidence and exhibits 
available to prove those facts and the 
sources of such evidence; Stage four: 
considering all problems relating to 
admissibility and consistency of the 
evidence; Stage five: identifying- (a) 
the strengths and weaknesses of the 
evidence, (b) the most likely defence, 
(c) the appropriate order of witnesses, 

(d) the appropriate witnesses to pro
duce the relevant exhibits, (e) any fur
ther steps which need to be taken to 
acquire further evidence and exhibits; 
Stage six: identifying the prosecution's 
theory of the case, the most likely wit
nesses for the defence and a strategy 
for the cross-examination of the 
defence witnesses. The same method 
of preparation is, of course, also appro
priate for civil cases. The assessment 
for this seminar is a six-hour paper. 
This six-stage process has two main 
advantages for practice. Firstly, it pro
vides trainees with a scientific method 
which enables even an inexperienced 
advocate to be prepared for trial. 
Experience has shown that novices 
need some direction in this area. The 
less experienced benefit most from 
sound methodology. Secondly, this 
method of preparation soon becomes 
so ingrained in an advocate that it 
becomes second nature. Ironically, 
experience has also shown that the 
busier an advocate is, the more he or 
she relies on sound methods of prepa
ration in order to cope with the volume 
of work. 

Advocacy 
Topics covered in the teaching include 
courtroom protocol, terminology and 
procedure, a review of the law of evi
dence, bail applications, pleas in miti
gation and discovery. Trainees practise 
making objections and responding to 
them, how to deal with different types 
of exhibits and prior inconsistent state
ments, how and when to make admis
sions and how to cope with hostile wit
nesses. A trainee will typically do a 
bail application, a plea in mitigation, 
an opposed application, (including 
drafting the papers), and at least two 
trials before being assessed. He or she 
will also act as witness, bailiff or judge 
and critiquer in others. Throughout the 
course Instructors demonstrate how 
particular exercises should be per
formed. 

The assessment consists of a criminal 
trial. Two trainees are appointed as 
counsel, one as prosecutor and the 
other as defence counsel. Both are 
given the charge sheet and the prose
cution statements. Defence counsel 
also has the statements of the accused 
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and a witness for the defence. Counsel 
are required to make appropriate 
admissions so that only two witnesses 
are called for the prosecution. Each 
counsel has to brief his/her witnesses 
properly. Marking is done according to 
a guide. The main skills emphasised in 
the teaching and the guide are: 
Protocol:- ensuring that only one coun
sel is standing at any time; dealing 
appropriately with exhibits, admis
sions and objections; Opening 
address:- explaining the elements of 
the charge or defence, the onus of 
proof and issues; summarising the 
facts; outlining the evidence of each 
witness to be called and recording 
admissions of fact and exhibits; 
Evidence in chief:- controlling the wit
ness; asking only precise, short, simple 
and non-leading questions; avoiding 
leading inadmissible evidence or com
menting on answers and eliciting all 
the favourable evidence from a wit
ness; Cross-examination:- asking only 
closed, leading questions which are 
also short, precise and simple; putting 
the client's case to the appropriate 
opposing witnesses; avoiding arguing 
with the witness, repeating damaging 
evidence, asking one question too 
many or eliciting inadmissible evi
dence; Re-examination:- re-examining 
only when necessary; examining only 
on matters raised in cross-examination 
and asking only non-leading questions. 
The performance is videotaped and 
subject to moderation and appeal. 

Concluding comments 
The trainees rate the standard of 

training very highly. The CLE act as 
public watchdog to ensure that the 
IPLS course meets the requirements of 
the administration of justice and the 
pUblic'. Feedback from the profession 
is positive and encouraging. Other 
countries in the Pacific regularly send 
trainees on bursaries to the IPLS for 
practical training.8 

Skills taught in the Legal Practice 
module complement those required for 
Litigation, for example, interviewing 
clients or witnesses, and negotiation. 
The same could be said of analysis of 
legal documents. The IPLS course is 
intensive, and when it is compared to 
its Australian and English equivalents, 
focussed on skills. My experience after 
teaching four classes has been that 

trainees can master litigation skills to 
an acceptable standard for an entry 
level practitioner in the six weeks of 
the litigation module. However, that 
means six weeks of full-time teaching 
according to a carefully designed pro
gramme and a detailed manual. The 
programme also requires committed 
and skilled practitioners as instructors. 

Advocacy training does not stop 
with admission to the profession. The 
programme of continuing legal educa
tion arranged by the New Zealand Law 
Society includes litigation skills train
ing for new practitioners as well as an 
advanced course for more experienced 
ones. I attended such an Advanced 
Litigation Skills course last year. It 
was led by five QC's, three senior 
solicitors and a judge of the High 
Court. The four-day course cost NZ$ 
1800 (about R6 000) and included 
accommodation at a technical college 
and meals. The classes were small, 
(nine to a class), with two instructors 
leading each session and critiquing 
each performance. Performances were 
videotape and reviewed by a third 
instructor immediately afterwards The 
case we had to prepare was difficult; 
mercifully for me, it was a shipping 
case I recognised as the 'Torrey 
Canyon'. It involved immensely com
plicated factual and legal disputes 
between a shipowner, a shipbuilding 
company and a tug company and 
required a considerable amount of 
advance preparation. Trainees had to 
perform as counsel in the case, making 
opening statements, leading and cross
examining witnesses, and presenting 
oral argument. Two matters impressed 
me. The one was how much I had 
gained from the training. There were 
so many things I knew but no longer 
practised,9 The other was the active 
involvement of very senior practition
ers in th~ programme. Afterwards I 
asked sonie of the instructors why they 
were giving so much of their time in 
the middle of the High Court term for 
such unremunerative work. The reply 
was that 'teaching is a learning expe
rience'. The more I teach the more I 
learn. That fact alone should encour
age more advocates to take part in the 
training of pupils. 

But this is not enough. The Bar also 
needs its best and busiest advocates as 

teachers. During a lecture delivered at 
Cambridge almost a hundred years ago 
it was said that ' ... where Littleton and 
Fortesque lectured, there Robert Rede 
lectures, Thomas More lectures, 
Edward Coke lectures, Francis Bacon 
lectures ... Now it would be difficult to 
conceive any scheme better suited to 
harden and toughen a traditional body 
of law than one which, while books 
were still uncommon, compelled every 
lawyer to take part in legal education 
and every distinguished lawyer to read 
public lectures.' 10 

I think the Bar needs to reassess its 
teaching function. Teaching practical 
litigation skills is of necessity anecdo
tal. Who better to teach then than those 
who have practised for many years, 
who have seen the mistakes that are 
made and can be avoided, who have 
made many of them themselves, and 
now know how to avoid them? The 
Bar needs more of its senior members 
to teach and a way must be found to 
involve the leaders of the Bar in a 
training programme for junior advo
cates. Where are the Thomas Mores, 
the Cokes and Bacons of the South 
African Bar? What lectures have they 
given? What lectures can they give to 
pass their knowledge and skill, even 
their passion for advocacy, on to the 
next generation of advocates? 

To conclude, basic but sound litiga
tion skills can be taught and learned in 
about six weeks. The emphasis in 
training advocates is rightfully on 
skills rather than academic knowledge; 
in this regard the Bar may have to 
revisit the syllabus for the Bar exami
nations to ensure that it is not too aca
demic in content. A comprehensive 
training manual for litigation skills 
will be helpful. It should be useful to 
the practIsmg advocate too. 
Continuing legal education structures 
and programmes ought to be devel
oped by the Bar for the benefit of 
members already in practice. The lead
ers of the Bar should be invited to play 
a more significant role in the training 
of pupils and also in continuing legal 
education programmes. The quality of 
the practical training of advocates is a 
direct measure of the commitment of 
our profession to provide a service to 
the public which is professional and of 
high standard across the board. Every 
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practising advocate can benefit from 
increased levels of commitment to 
teaching litigation skills, whether as 
trainee or as instructor. The whole pro
fession will be better for it. 

Endnotes 
1 A barrister sole practises on his/her 

own, accepts briefs only from a solicitor or 

certain defmed classes of legal advisors, and 
practises very much like a barrister in 

England or an advocate in South Africa. 
Only barristers sole are appointed as Queen's 

Counsel and judges of the High Court are 
traditionally appointed from their ranks. 

2 The CLE consists of two judges of the 

High Court, a District Court judge, five 

members nominated by the Law Society, 
the Deans of the five law faculties, two 

members nominated by the Law Students' 

Association, one member nominated by the 
Minister of Justice, and not more than one 

member nominated by the CLE. 

3 For example, Auckland seminars for 

May and June 2000 include the following: 

How to run a Family Law Case; DNA 

Evidence; a Reading Skills Workshop; 
Construction Law: Commercial Contracts; 
Life Skills for Survival and Success; 
Internet for Lawyers; Company Law: An 
Encore of Essential Practice Issues; 
Effective Communication for Lawyers; E
Commerce; and Summary Judgments, 
Receivership and Liquidation. The semi

nars are presented by practising lawyers 

and other professionals and are usually pre
sented after office (court) hours. 

4 The Instructors are all admitted to 

practice in New Zealand but many bring 
their skills from other jurisdictions: among 

the current Instructors are practitioners 

admitted to practice in England, Scotland, 

Australia, Samoa, Malaysia, Hong Kong 

and South Africa. 

5 The basic material for trainees is 

printed on white paper. Material for 
instructors only is printed on blue paper. 

Model answers are printed in pink. These 
have, naturally, become known as the 

whites, blues, and pinks respectively. 

6 Only four of the stages are used: head

note, playback, rationale and prescription. 

7 I also used this method during training 

at the Durban Bar where I taught Legal 
Writing between 1988 and 1999. Pupils 

were given homework, usually a pleading 

or other document from a past ·Legal 

Writing paper, and their efforts were then 

marked and discussed during the next lec

ture. A draft model answer would be pro

vided for more difficult documents. 
8 My own classes have included 

trainees from Fiji, Samoa, Tonga, Malaysia 
and Korea, and also some from Germany, 

Canada and even South Africa. Practical 

legal training has become an export indus
try for New Zealand. About a third of 

trainees have told me they intend to prac

tise overseas. 
9 I became convinced that even sea

soned advocates need to revisit the basic 

skills of advocacy; we tend to accumulate 
bad habits. 

10 Frederic William Maitland The Rede 
Lecture for 1901 Cambridge University 

Press (also in Select Essays in Anglo
American Legal History (1907) Vol I at 

168,200. DJ 
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